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ADDENDA. 

Page. 
6 to B. A. 97 of 1875— i\ro<tf add " 8.A.23S(^ lQ7e,post page 41 ; 5'. J. 432 
of 1876, page post 105; Sam Needhee Koondoo v. 
Bajah Rughoo Nath Narain ' Mull, 1 I. L< B.» 
(Calcutta) p. 456." 

19 to S. A. 228 of 1876— add the following :— 

Note, " In England the general assignment of a Bank- 
rupt's personal estate under the Commission did not 
rest a term of years in the assignees until their accept- 
ance of it. The Bankrupt Law Consolidation Act 1849 
(12 and 13 Yict., c. 106) s. 145, gives the assignee 
an election to accept or decline leases. See the notes 
to Dumpors Case, I Smith's L. C. 41." 

36 to B. A. 31 of 1875— add " Note^ln BeSouza v. Coles, 3 Madras H. C, 
Bep., p. 384, the question was whether a decision 
refusing an application under clause 12 of the Charter 
for leave to commence a suit was appealable P Bittlestons' 
tZ; referring to clause 15 of the Charter, said " we think 
that the word Judgment there used, cannot be limited 
to the final judgment in a suit-*nor indeed to a 
judgment in a suit at all— but must be held to have the 
more general meaning, of any decision or determination 
affecting the rights of the interest of any suitor or 
applicant." Further on he said "it is, we think, 
impossible to prescribe any limits to the right of 
appeal foimded upon the nature of the order or 
decree appealed from." The High Courts of Calcutta 
and Bombay dissent from this definition on the grev&d 
that it is too wide in its terms. In the Justices of the 
Peace v. The Oriental Gas Co. (Limited), 8, B. L. B., 
433, the question was whether- the issuing of a manda* 
mus was a judgment within the meaning of clause 15 
of the Letters Patent of 1865. The meaning of 
"judgment" was there confined to " a decision which 
afiects the merits of the question between the parties 
by determining some right or liability." Sonbai v. 
Akmedbhai Sahibhai, 9 -Bombay H. C. Bep., 398 (at 
page 405) followed the decision of the Calcutta High 
Court. In that case the question was— whether an 
appeal lies against an order by one Judge " making 
absolute a summons requiring the defendant to 
produce certain documents for the inspection of the 
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ADDENDA. xv 



Page. plaintiff." In the present case the wide definition of 

"judji^ent" given in DeSouza v. Coles, is modified 

so as to accord with the naiTower construction put 

upon it by the High Courts of Calcutta and Bombay/' 

41 to 8. A. 336 of 1876— add " See JS, A. 97 of 1875 ante page 1; 8,A. 432 

of 1876 poet page 105/' 
72 to S. A. 383 of 1876--add " S. C, I. L. B., (Madras) p. 88 reported as 

Chenninihara Muppil Nair v. Ukona Jifenon" 
90 to B. A. 14 of 1876— add *' 8. C. 1 I. L- B. (Madras) p. 84 reported as 

Bama Rcu) v. Suriya Rdo*' 
94 to R. A. 14 of 1876— add " Note, see Soorjomonee Dayee v. Suddanund 

Mokaputter, 12, B. L. R. (P. C) 304/' 
116 to Reg. V. Rahimat— add "11. L. E., (Bombay), 147/' 
130 to E. A. 24 of 1876— add " See S. A. No. 413 and 537 of 1876, 1 1. L. R., 

(Madras) p. 153/' 
144 to Cir.Mis. S. A. 256 of 1876— add "JVo^e.— The mere presentation of a 
petition is insufficient to keep alive a decree. Sheikh 
Idoo V. Sheikh Besharoolla, 2 W. R., Mis., p. 10 ; 
Gooroo Chum Banerjea y. Roy Preonath Chowdhry, 
5 W. R« Mis., p. 15 : so are notices, where more 
than one year has elapsed since decree (Act 8 of 1859, 
s. 216), where no further stages are taken. Qirja' 
nund Oopadhya v- Chunder Binode Oopadhya, 5 W. 
R. Mis., p. 5 ; Mazeed'Oon-Niua B4ebee y. ^eezun 
Beebee, 4 W. R., Mis., p. 6." 
154 to O. S. 127 of 1876— add •• S, 0. 1 1. L- R., (Madras) p. 134." 
161 to R. A. 21 of 1875— add " S. C 1 1. L. R., (Madras) p. 89." 
211 to S. A. 568 of 1876—" add See also S, A, 290 of 1871, 7 B. L. R. p. 669 ; 
Brinda Dahee Chotedhrain v. JPeary LaU Chowdhry, 
9 W. R., 460 ; Gobindmani Dasi y. Shamlall Bysakh, 
3 B. L. R., Supplemental Volume p. 48 ; Shewak Ram 
Roy y. Syud Mahomed Shamsel Hodo, 3 B. L. R , 
(A. 0.) p. 196 ; 8. o., 12 W. R., 26." 
234 to R. A. 63 of 1876— add " S, C. 1 1. L. R., (Madras) p. 158." 
271 to S. A. 733 of 1876— add ** Note— In Unnoda Persaud Mookerjee y. 
Kristo Coomar Moitro, 15 B. L. R., p. 60, note ; 8, C. 
19 W. R., p. 5, the Privy Council held that Act .14 of 
1859, 8. 14 did not apply to suits under Act X of 1859 
because the latter is a special law. On similar grounds 
it was ruled in Mahomed Bahadur Khan y. The 
Collector of^Bareilly, L- R., I. A., p. 167; 8. c. 13 
B. L. R., 292, that the limitation law relating to 
disability does not apply to enlarge the period of 
limitation prescribed by Act 9 of 1859. See Timal 
Kuari v. Ablakh Rai, 1 1. L. R., (Allahabad) p. 254 " 
343 to O. S. 304 of 1876— add note ** confirmed on Appeal (in Appeal Suit 
No. 1 of 1877} on the ii8th March 1P77." 
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XVI CORRIGENDA. 



CORRIGENDA. 



Page 1 line 8 from the bottom of the page insert commas after " anetion*' 
" him" and " plaint." 
„ 2 „ 3 from the bottom of the page/or " 3 Reported'* read " three 

reported." 
„ 3 „ 4 for " ploclamations" read " proclamation." 
5 „ 14 insert " that" between " than" and " of." 
„ ,. 23 /or" for" 7^a<i" to." 
„ note (1) for " DoddalV* read '* Doddalu' 
„ . 6 „ (1) for " Thirumerlpad" read " Thiinimuipad,*' 
„ 12 line 5 from the bottom of the page/br " Kavirja" read " Zaviraja." 
,. 19 last line of head-note for '* will be against" read " will lie against" 
„ 26 line 7 from the bottom of the page between " rule'* and " Sham'* 

insert " in." 
„ 31 „ 11 from the bottom of the page, for " 24 W. E. P. 411" read 

" 24 W. R., p. 411." 
„ 47 „ 13 from the bottom of the page for " they" read " he." 
„ 48 „ 3 /or" there" rcai£'' their." 
„ 73 „ 10 from the bottom of the page, insert " a" between " is" and 

" mere." 
„ 77 „ 2 /or " 458" re(w; " 455." 
„ 90 „ 16 from the bottom of the page for " res Judicata" read " res 

judichta" 
„ 96 „ IS for ** well" read '* much." 
„ 159 note (1) for ** Moore's" re(id " Morris's." 

„ 192 line 11 from the bottom orthe page for " cesa at" read " cessat" 
„ 201 „ 2 for " Prabhalunada t. Ponnusawmy Qhetty** read " Tra* 
bhalanada Pillay v. Ponnusawmy Chetty" and make a similar 
correction on, 
,> 202 „ 6 from the bottom of the page. 
„ 225 „ 12 place a parenthesis before " Moulvi" 
„ 242 „ 16 for " contructual" read " contractual," 
„ 262 note for " Kanyan v. Doddali" read " Kanayan v. Doddai" 
,. 263 line 16 for " from" read " with." 
„ 276 „ 7 insert " see" between " co-tmsteo" and " the." 
„ 339 „ 17 /or " there in" reo^ " there-in." 
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THE MADRAS LAW REPORTER 



. » 

Present: Morgan C. J. and Holloway J. 

APPELLATE JURISDICTION. 

Begular Appeal No. 97 qf 1875. 

Seni-Thsruysngadath Ibkgab and others... AppeUcmts. 

The Zemindab of Shivaqerl... BespmideTit. 

A deelaraiovy decree ought fu4 to be made unleee ihe plaim^ff toould be 
entiOed io eubetantial relirf if he aeked for ii, 

Per HoUouHxy J, — The declaratUm sought ehould not be out of all proportion 
to the evbttantidl reUef which eoidd be granted. 

This was a suit brought in the District Court of Tinnevelly 
by the present Zemindar of Shivageri for the purpose of having 
it declared that the purchase by the Ist defendant of the right, 
title and interest of the late Zemindai* in a Court auction on the . 
28th February 1874 on account of the late Zemindar's debts, 
extended only to the rents due to him at the time of his death, 
and of restraining the defendants from interfering with plaintiff's 
enjoyment of the estate. The late Zemindar of Shivageri having 
died on the %7th September 1873, the plaintiff*, his eldest son, suc- 
ceeded to the estate and got possession of the property on the 4th 
December 1873, by an order of the District Court. At the time of 
the late Zemindar'^ death, the estate was under attachment and in 
the hands of a receiver on account of his debts ; subsequently on 
the 28th February 1874, on account of certain debts due by the late 
Zemindar, his interest in the property was sold to the 1st defendant 
by auction and by him subsequent to the filing of the plaint to the 
other defendants (appellants) ; the 1st defendant since making the 
purchase, had by means of proclamations stuck up in public places 
styled himself Zemindar and had written letters to several ryots 
desiring them not to pay rents to the plaintiff' as he had purchased 
the Zemindary and had become Zemindar of Shivageri The plaintiff^, 
alleging that these acts were prejudicial to his rights as Zemindar, 
sought for a declaratory decree of the nature above referred to. The 
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District Judge of Tinnevelly, before whom the case was heard held 
that this was a fit case for a declaratory decree, and passed a decree 
adjudging the defendants entitled, by means of the auction purchase, 
only to the rents due to the late Zemindar at his death, and declaring 
that the plainiifTs right was in no way curtailed by means of this sale. 

The following is an extract from his Judgment on that point : — 

''The preliminary issue, though the defendant's pleader seemed to 
lay much stress upon the matter, requires but little consideration : 
for if the plaintiff is the Zemindar of Shivagiri, what is he to do, when 
another at every turn and in e v^ery pla<5e is questioning his right, unless 
he brings such suit. The defendant's pleader has argued that the 
plaintiff has no cause of action, because he, the purchaser, has done 
nothing to injure his rights. It is true, that the purchaser's words 
have been very much bigger than his deeds, but the deeds and the 
words together have quite sufficiently had effect to render nugatory 
his present plea, and to give a really substantial cause of action. 

" Takeeds to the cumums of every village to say that he was 
coming to deliver puttas, and to examine their accounts, proclama- 
tions to the villages that he alone had the right to the rents, appli- 
cations to the Collector to register him as Zemindar, assertions in 
Revenue and Civil Courts that the estate had passed away from 
the plaintiff— all these were very brave and big words ; but still 
though no cumums believed that he was really coming, nor pre- 
pared any accounts for him to look at, though no ryots made any 
attempt to pay current rents to him, though the Collector took no 
steps to enrol his name among the Zemindars, and though none 
of the Revenue or Civil Courts gave heed to his assertion, yet the 
plaintiff has clearly proved by his witnesses, that to some extent 
a few ryots took advantage of his adverse claims and under colour 
of the defendant's proclamation, either refused to take their puttas 
or withheld their rents. This evidence is undisputed and estab- 
lishes that the damages alleged by the plaintiff in his plaint 
schedule to have been incurred by him in consequence of the 
defendant's proclamations, &c. are actual, although in this case this 
Court has not gone into the detailed enquiry which would be 
necessary to determine the exact extent of such damages. 

" On this issue the defendants' pleader has referred to 3 Reported 
cases in support of his plea. The first is a case from this district 
Padagalingam Pillay v. Shanmugham PiUay and other8,(i) in 
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whidi tile High Court ruled, that the plaintiff being in possession of 
all his rights iminvaded and intact had no foundation for an action, 
because no relief consequential upon the order sought for was capa- 
Ne of being given. In the present case, however, the plaintiff's rights 
are, after the defendants orders and plodamations, most certainly not 
uninvaded nor intact, and consequential relief by cancelling such 
proceedings and granting damages is capable of being given. 

''His second case is the Sivagunga case lately decided by the 
Privy Council,(l) in which it was laid down at great length that 
no dedaratory decree can be granted, unless there was a right 
to consequential relief, and that the mere quieting of doubtful 
titles is a ground which cannot possibly justify a declaration. The 
answer to that is as above — viz. that a right to consequential relief 
has been shown, and this is not a suit to quiet a doubtful title, 
but to declare that the rights of the present Zemindar to the current 
rents of the estate and to the quiet enjoyment thereof have not 
been superseded by the sale to the defendant, as he, the defendant, 
has before proclaimed and now again in this Court maintains. 

"The 3rd ease is the Privy Council Judgment in the Rajah of 
Pachete's ca3e,(2) in which the suit was dismissed, since in the opinion 
of their Lordships it waa not maintainable^ because the Rajah wa» 
seeking lor, and could obtain no other description of possession than, 
that which be had. They add ' If he had applied to set aside a 
deed set up by the defendants impugning his ordinary title a& 
Zemindar, tiien relief might be granted to him by cancelling that 
deed, but he cannot obtain relief in the shape of merely setting aside 
an asserkioii— an assertion whieh, foif all that appears may have been 
merely by word of mouth. On these grounds it appears to their Lord* 
ships thatnorelief could have beeli granted to him if he had prayed 
for it, and therefore that the suit was not maintainable.' — ^The con- 
verse of these words exactly meets this present case whidi must be 
held to be maintainable, because the plaintiff might have asked to set 
aside the proclamations which the defendant admitted he h^d promul- 
gated throughout the villages distinctly impugning the plaintiffs^ 
ordinary rights as Zemindar ; and because here were no mere verbal 
assertions, but actual deeds detrimental to the plaintiff's interests; 

(1) Kathama Nakhimr t. Xhraiinga Twer, L. B., 2 t A., p. 109 ; S. C, Madrtu 
/iimi. Vol. X. p. ^8. 

(a) Maiak KOoMMNMy 8mgh ▼. KaUy Clmm BaUaehao$$, U Law B^porto, 
Ivdtaa Appeals, p. aS; Gk C.^ 14 B. L. B., (P. a) p. 882. 
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and relief of caucelling such as well aa of awarding damages 
might have been granted to the plaintiff, if he had piayed for audi. 

'' It therefore appears to me that these cases thus cited by the 
defendants pleader most decisively establish the plaintiff's right 
to bring this suit for a declaration, and, his cause of action having 
thus been established by his witnesses, the finding upon the first 
issue must be in the plaintiff's favor/' 

Against this the defendants appealed and Counsel were beard 
only on the point whether a declaratory decree could be made 
in the case. 

Mr. Tarrant (with him Mr. Shephard) for the appellants. This 
is not a proper case for a declaratory decree ; the plaintiff according 
to his own statements is in full possession of all his rights ; he 
admits in para. 4 of the plaint that the whole zemindary is in his 
enjoyment. The circumstances of the case do not disclose any 
material injury to the plaintiff's rights and he cannot bring this 
suit for a declaration of his right. 

The Advocate OeneraZ (with him Bashyam Iyengar) for the 
respondent. This is a proper case for a declaratory decree; the 
plaintiff has been materially injured by the conduct of the defendants 
which he in this suit seeks to remedy; the judgment of the Privy 
Council in the Shivagunga case, Law Reports 2 L A. 69, has not 
materially altered the law as to dedaratoiy decrees, except that it 
has added one more restriction to the making of declarations, viz; 
that the case should be one in which consequential relief would be 
granted if the plaintiff had asked for it. Applying this principle, as 
this is a case in which the plaintiff could get damages for slander of 
title, this is a proper case for a declaratory decree. In the Bajah of 
Pachet's case, Law Reports 2 L A. 88, wherein the Privy Council 
refused a declaration, the Zemindar was in receipt of rents due, 
and the only thing sought to be set aside was neither a deed 
nor an act but only an all^ation by the defendant ; the present 
case is distiaguiBhable from that inasmuch as the plainti£^ has 
a material difliculty in collecting the rents due to him and the 
defendants are doing acts prejudicial to the plaintiff's interests. 

Thereupon their Lordships the Chief Justice and Mr. Justice 
Holloway delivered the following 

JudgnuntB :--2Uh April 1876. 

Morgan, C. J. — ^We must restrain the exercise of our jurisdic- 
tion as to declaratory decrees within proper limits, and not allow 
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Courts below to enter on cases where there is no substantial 
ground of suit Here the person whose conduct is supposed to 
create right of suit is the purchaser in execution of the rights and 
interest of a deceased man. He puts forward the extent of the sale 
in a manner most favourable to himself, but it does not follow 
that the Court, in exercising this delicate and discretionary jurisdic- 
tion, is to find in this a substantial ground of suit. I would reverse 
the judgment of the Court below on the ground that the evidence 
goes no further than this. The statement of Eurnums is made 
vaguely that ryots are withholding rents. It is clear that the 
Zemindar is able to recover these rents. He is in possession of the 
estate and rents and profits, and, if some ryots choose to withhold 
payment, he can recover it by means of a suit ; nothing has 
happened to put this man in any position other than of a Zemindar 
in receipt of rents and profits. He seeks to recover on the ground 
that there is something like empty boaating declarations by the 
purchaser ; he makes assertions that he has purchased the estate, as 
Zemindar, and is coming to grant puttas. Empty statements of 
this kind, not followed by acts of ownership, do not entitle the 
Zemindar to come into Court for a declaratory decree.(i) He is not 
entitled to substantial relief, and therefore not entitled to a decla- 
ratory decree. 

HoLLOWATi J. — I agree. It is very satis&ctory for me to find 
that at the end of my career this jurisdiction has been restrained 
by the Privy Council within those narrow limits within which I 
thought it should be thirteen years ago. The words of the Code(2) 
about declaratory decrees are borrowed verbatim from the English 
ActW and must receive the same construction which that Act has 
received firom the English Courts. (^) Whereas, before that section, 
the Courts could not i>ass a decree without granting consequential 
relief, now the Courts are empowered to do so.(<^) The section as 
to declaratory decrees is not mandatory, and the granting of them 



u 



Karyan ▼. DoddaU, 6 Madras H. C. Bep., p. 807 (at p. 309.) 
Act VIII of 1S59, 8. 16. 

!8) 16 and 16 Vict., Cap., 86, 8. 50. 
4) "The wpplicaUoti of SooUon 15 of Act VIII of 1859 moat be Tiewed in 
connection with the system of procedure to which it belonflrs." TirvatuUmlihaimmdl 
T. FenJbardnMNuiiyasi, 8 Madras H. C. Bep., p. 878 ; but, subject to " such slight 
SBodifications as may be required by the afferent circumstances of india and the 
different constitution of the Courts of that country" the application of the section 
"must be governed by the same principles as those upon which the Court of 
Cbaneery proceeds in reference to 16 and 16 Vict , Chap. 86, 8. 60." Kaikoma 
JfaUMoff T. Ik^adnga Tgnr, L. B., 8. 1. A., P. 169. 

(6) ifdyan Mmni t. Cfdda Skangwra, 1 Madras H. C. Sep., p. 262. 
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is within the Court's discretion. What are the facts here. A 
Chetty sends about letters, pastes notices, Ac, saying that he is the 
Zemindar of Shivageri, is coming to issue puttas, and that no ryots 
should pay any rent to the present Zemindar. The Kumums say 
that in their opinion some ryots have in consequence refused to 
pay rents. The Zemindar says that all this is of no consequence 
and orders the rents to be recovered notwithstanding. The 
purchaser's daim is set at nought by every tribunal before which it 
is set up. The only possible ground of action in this case is the 
Chetty's having induced the ryots to break their contract with the 
Zemindar. It is not dear that inducing a man to break a contract 
is always actionable, but the better opinion seems to be that it 
is actionable where it is fraudulently done and the breach of 
contract is the natural and legal consequence of a person's act. 
The form of action known as slander of title has not yet found 
its way into india> but, in a case like Uus in England, suppose 
one had sued for slander of title, generally a feiihing not carrying 
costs will be the proper amount of damages, and, if he had sued 
for fraudulent breach of contract, the measure of damages would 
perhaps be 10 B& But the substantial relief which might be 
given must be adequate to the declaration sought to be made. It 
is not because you can recover 20 or 30 Ss. damages in a certain 
case that you are entitled to rake up a question of years. It will 
be contrary to law to enter on large enquiries out of all proportion 
to the substantial relief that could be given.(i) In this case the 
evidence of damage is slight, but, even if it were not so, the damage 
is too disproportionate to the declaration sought. The decree of 
the Court below must therefore be reversed, but without costs. 



Appeal allowed. 



(1) Kvmholm Kmiy ▼. Thirwmwrlpad, S Madna H. C. Bep.. p. 17. 

Note.— See also Sreemtrain MUter ▼. Sreemutty Keshen Boandery Dossee, XI 
Boinbay H. C. Bep., p, 171; Sydtti AH Khan ▼. Khaieh Ahdool ChMwy, IWd^ 
(P. C.) p. 20S. 
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^ke ligk Court of |aabra». 



Present: Mobgan C. J. and Holloway J. 

APPELLATE JURISDICTION. 

Special Appeal No. 522 of 1875. 

Chinna Nagayta *.... Appellant. 

Pedba Nagayta BeapoTulent 

The adoption hy a Sudra of his moiher^e eider^e eon is vaUcL 

The snit out of which this special appeal arose was instituted 
in the District Munsiffs Court of Masulipatam, by one Nagayya^ for 
a declaration that he was the adopted son of one Venkayya. The 
defendant^ a brother of the plaintiff's alleged adoptive fSeithert 
denied the fact of adoption, and pleaded that it was invalid, as the 
plaintiff was a mother's sister's son of Venkayya. The District 
Munsiff found the adoption as a matter-of-&ct, and declared that 
such an adoption was valid among Sudras. The foUoTi^ing is an 
extract from the District Munsiff's Judgment on this point of law : — 

"^ The defendant's pleader laid considerable stress on the argu- 
ment that, inasmuch as the plaintiff's mother stood in a d^ee of 
relationship to the adoptive father which prohibited marriage 
between him and her in her virgin state, the adoption was ille^ 
He dtes Chapter 4 of Strange's Hindu Law, pa^e 83 in Majne's 4th 
edition. Section 84, in Strange's Manual, Chapter V, Section 108, in 
Thompson's Manual, and page 39 of Qrady's Hindu Law, relating 
to adoption. 

''The Plaintiff's pleader states that among Sudras, to which 
class the plaintiff belongs, a sister's son, a daughter's son, or the son 
of the mother's sister may, according to Hindu Law, be. legally 
adoptted, and refers to pages 39 to 42 of Qrady's Hindu Law. 
Slokas 74, 107 and 108 in Section 2 and Sk)kas 16, 17, and 18 in 
Section V of Dattaka Mimansa^ page 228 of Sutherland's Synopsis, 
and pages 149, I-'jO of Macnaughten's Considerations on Hindu 
Law. In this suit, the plaintiff ia the son of the mother's sister 
of Venkanna, the adoptive father, and what is stated in Sloka 108, 
Section II, Dattaka Mimansa exactly applies to this case. 
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"^ As an exception had been made to the principle advocated by 
the defendant's pleaders, I am of opinion that, among Sudras> 
adoption made of one's mother's sister's son is valid. The books 
referred to by the defendant's pleaders shew that the son bom to 
a woman who is within the grade of relationship prohibited (for 
purposes of marriage) is not eligible to be adopted. If this is the 
rule for a valid adoption, the exception made by law to the effect 
that, among Sudras, a sister's son, or by way of analogy, a 
daughter's son, or mother's sister's son, may be adopted, must be 
deemed to support the position that a sister, a daughter or mother's 
sister and other persons within the pix)hibited degrees of relation- 
ship may also be married, but this inference is not sustainable. 

'* As the point now to be decided is whether the plaintiff's 
adoption is legal or not, I do not think it necessary to analize the 
evidence adduced by both parties. The late Munsif was of opinion 
that the adoption was illegal, but I am of a different opinion. 

"Taking into consideration the difference between Sudras and 
the three others, viz., the regenerate classes, it is clear that tho 
adoption of a mother's sister's son is legal In Sloka 74, Section II 
of the text^ the words are " but among Sudras, the daughter's son 
and sister's son, are adopted," wid further in Sloka 108 in the 
above Section, the words are "from this, it is clear that the 
words sister's son in the last sentence in Sloka 74 of Caunaka's 
text apply by analogy to a daughter's son, and a mother's 
sister's son. This shows that the rule which says that a man 
should not adopt a boy whose mother he could not legally have 
married, admits of this (exception.)" 

The Small Cause Judge before whom the matter went in 
appeal, reversed the Judgment of the Munsiff with the foUowinir 
observations :— 

"On the subject of adoption the Dattaka Chandrika and 
Dattaka Mimansc^ are no doubt the two chief authorities and 
where these treatises differ, nearly all schools have followed the 
former in preference to the latter. See 2nd Madras High Court 
Reports 214, and Grady's Hindu Law 19. It is laid down by 
Dattaka Chandrika II Section I * Let one of a regenerate tribe 
destitute of male issue, on that account, adopt as a son the ofl&priuff 
of a * Sapinda' relation particularly : or also next to hun one bom 
in the same general family. If such exists not, let him adopt one 
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in another family, except a daughter's son, and a sister's son, and 
tiie son of the mother's sister/' This is also laid down in Dattaka 
Mimansa 107 and 108 Section II in illustration of text 74. If this 
exception applied to the piurties in this case, then the adoption 
would be clearly invalid as the plaintiff belonged to the last 
prohibited degree, and could not therefore be affiliated to 
Venkayya. But being Sudras they do not belong to the regene- 
rate classes, and the exception is relaxed in their favor, for, 
according to the text 17, Section I of Dattaka Chandrika and 74 
Sea II of Dattaka Mimansa *' Daughter's son and sister's son 
are affiliated by Sudras. For the superior tribes, a sister's son is 
nowhere (mentioned) as a son." It is obvious from the forgoing 
texts that, whilst the daughter's son, sister's son, and the son of 
the mother's sister are expressly excepted from adoption among 
the regenerate classes, the two former only i. e. a daughter's son and 
sister's son are expressly declared to be affiliated by Sudras, whilst 
the two authors are silent about the third exceptional applicable to 
Sudras. The District Munsif from whose decision the present 
appeal has been prefeired thinks that, if the distinction between 
Sudras and the three regenerate castes were to be taken into con- 
sideration, it would be manifest that the adoption of the mother's 
sister's son is quite legal, and he quotes text 108 Section II of 
Dattaka Mimansa to show that a laxity is allowed in the general 
pnnciple "That one with whose mother the adopter could not 
legally have married must not be adopted." This text points out 
that Cakala clearly establishes in the previous text that the expres- 
sion, "Sister's son in the last sentence of text 74 is illustrative of 
the daughter's son and mother's sister's son" and he adds as to the 
propriety of it " for prohibited connection is common to all three." 
The last sentences in text 74 which Cakala illustrates is this "for 
the three superior tribes, a sister's son, is, nowhere (mentioned) as 
a son" hence it does not distinctly apply to the provision just 
preceding that sentence that a daughter's son and a sister's son are 
affiliated by Sudras. 

"I fail to see the applicability of Cakala's illustration of the 
expression " sister's son" to the case of Sudras as extending the 
degree of affiliation to a mother's sister's son. In the first place 
the illustration is confined to the case of the three regenerate 
classes ; it expressly refers to one who is looked upon as not a son, 
and hence not liable to adoption by three superior tribes. On the 
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other hand the sentence regarding Sudras is not referred to, it sets 
forth two of the persons mentioned by Gaunaka 74 i. e. a daughter's 
son and sister's son, as being expressly eligible for affiliation. 
They are no doubt recognised in the light of sons by Sudras and 
hence affiliated. This cannot be said of a mother's sister's son who 
is a cousin to the adopter and stands in the right of a brother. 
Hence, in the absence of a direct application of Cakala's 
illustration to the case in dispute and a total omission of such 
a permission in Dattaka Chandrika, and as the plaintiff stands 
within the prohibited degrees of relationship, I concur with 
the District Munsif who first disposed of the case that the 
adoption is invalid. 

*' For the foregoing reasons the original decision is reversed 
with costs." 

Against this Judgment a special appeal was preferred. 

Mr, Michell for the special appellant. The a4option by a Sudra 
of his mother's sister's son is valid on a correct construction of the 
Dattaka Mimansa; paragraphs 74 and 108 when read together 
clearly warrant the inference that such an adoption is valid. 
The words (in the lost sentence of Caunaka's text Sec. 74) 
to be found in para. 108 are not in the original text and the 
enlarged meaning of the term sister's son given in this 
paragraph ought to extend to the whole of paragraph 74. 
When the rule is relaxed in the case of sister's and daughter's 
sons there is no possible reason why it should not be in the 
case of the mother's sister's son ; the mother's sister is not 
60 closely related as a sister or daughter. 

Mr. Shephard (with him lialajee Raw and Gurumurthy Iyer 
for the respondent. The general principle of law is that a 
person whose mother the adopter cannot legally marry ought 
not to be taken in adoption. Exceptions to this must be 
strictly proved bylaw or custom. Both law and custom -make 
exceptions to this rule in the case of Sudras as regards 
daughter's and sister's sons, and it ought not to be carried 
further. The construction put by the Subordinate Judge on 
the passages in the Dattaka Mimansa is the correct one and no 
other authority has been shown to support a contrary view. The 
mother's sister's son stands in the relationship of a brother and the 
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adoption of a brother has been declared invalid among all classes. 
(1 Norton's Leading Cased, page 66.) 

Their Lordships thereupon delivered the following 
Judgments:— 24ith April 1876. 

Snt W. MoBGAN, C. J. — ^The Dattaka Mimansa shows that such 
an adoption is allowable among Sudras. S. JI para. 74 sanctions the 
adoption of daughter's and sister's sons among Sudras and para- 
graph 108 explains sister's son as including mother's sister's son ; 
when the daughter's and sister's son are taken out of the rule, there 
is no reason why the mother's sister's son ought not to be. This 
special appeal ought to be allowed. 

HoLLOWAY, J. — ^I am of the same opinion, provided always that 
no passages are found supporting a contrary view. The rule of 
law is deduced from the reason. The rule is, that you cannot adopt 
one whose mother you cannot marry. When two persons are 
taken out of the rule they are also taken out of the reason, and 
this shows that the rule does not apply to Sudras. The adoption 
of the appellant must therefore be held to be valid. 

Appeal allowed. 
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Wxt iigk Court of Iftairas. 



Present:— -Sir W. Morgan, C. J. and Hollo way, J. 

Special Appeal No. 145 of 1876. 

Pechuvier. Appellant 

Seyasubramania Kayirajer Respondeat 

The question whether a Zemindar can enhaaioe the rent of lands granted at 
a favorable rent by a prevums Zemindar cannot be tried aummarUy 
under Act VIIL of 1865 bui should form the subject of a regular mUt 

This suit was brought under Sec. 9 of Act VIII 18C5, by a 
Vakil on behalf of the Urkad estate to enforce the acceptance of a 
puttah by a tenant of the Zemindary. The defendant refused to 
accept the puttah as it charged him with more rent than he eYer 
used to pay, and pleaded thai^ his tenancy haYing commenced under 
a permanent lease granted in 1807 on faYorable terms by an ancient 
Zemindar, no alteration could now be made in its terms. The 
plaintiff alleged that the grant of 1807 could not be held to be 
Yftlid beyond the life-time of the grantor, and contended that he 
had a clear right to raise the rent now as the grant had been 
resumed by the SulnCollector under the standing orders of the 
Board of BcYenue at the request of the manager of the estate* 
The Assistant Collector of TinncYelly beibre whom this summary 
suit was filed decreed in plaintiff's £EtYor said as follows : — 

"No CYidence has been adduced to disproYe the genuineness of 
the aboYcmentioned document produced by the defendant. But 
the plaintiff has produced two ordera passed by the Acting Sub- 
Collector in answer to Urzis receiYed from the Manager of the 
Urkad Estate. The first of these dated October 16, 1873, states :— 
At the request of the Manager of the Zemindari the EaYiraja 
maniam is included in the 2ainin as the maniam is of a descrip- 
tion sudi as a Zemindar may take up at will. In the second of 
these the Acting Sub-Collector says:— In Order No.,149 of 1873 
issued to you it is explicitly stated that the cancelment of EitYiraja 
maniam left to the petitioner Subramania kaYiija and the includ- 
ing the same in the zamin is just and proper. This Order has not 
been cancelled 

" The Acting Sub-Collector haYing resumed the maniam in 
accordance with the Standing Orders of the Board of BeYenue, it 
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now becomes necefisary to enquire into the proper amount of rent 
to be paid. For this purpose the curnam of the Urkad cusba was 
ordered to attend and give evidence. The land in the enjoyment 
of the defendant is exactly one cottah in extent. The cumum gave 
evidence that the proper rent to be paid for it was rupees 2-10-8, 
together with a road cess amounting to 9 annas 5 pice. This is 
the amount stated in the puttah. 

" The Court holds that the puttah is a correct one except in one 
respect. The puttahdar's name is entered as Samikaviraja. It 
seems that the latter's was the last name entered among the 
holders of the manium and was therefore insei*ted in the puttah. 

"The Court, therefore, gives judgment that the puttah be 
issued in the name of Sivasubramaniakaviraja, but that in other 
respects it be similar to the one formerly issued." 

Against this an appeal was preferred to the District Judge on 
the ground that nobody on behalf of the present Zemindar had any 
right to demand an increased rent from the defendant. The 
District Judge confirmed the Assistant Collector's judgment with 
the following observations : — 

"The questions in appeal are the right of the landlord to 
resume and the right of the lessee to continue to enjoy his land 
upon the favorable terms granted long ago to his ancestor. 

" The matter seems to me to have been set at rest by the last 
clause of Section 11, Act VIII, 1865, where the right of resump- 
tion is laid down. Against this the pleader for the appellant 
(defendant) quotes the case(i) of Muthuviran Chetty and another 
V. Bam Kottama Natchiar and another where the High Court 
held that a perpetual or permanent lease at a low fixed rate 
made by a Zemindar who obtained his zemindary as a self 
acquisition is binding on his successors. The reply to this is that 
it was implied in that judgment that the case would have gone 
otherwise if the zemindary had been, as this one, an ancestral 
eetata It therefore seems that the right to resume the grant rests 
in each new Zemindar and as in this case the resumption has been 
made on behalf of the minor in accordance with the Standing 
Order of the Board of Eevenue ^?* of the 4th February 186&, it is 



(1) 4 Mftd. H. C. B^., p. 463. 
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legale and the tenant must pay the proper tirvei : this seems to 
have been rightly calculated in the putcah : there seems no dispute 
as to the amount of melwaram which the cumum says has been 
correctly entered into the puttah. 

"For these reasons I confirm the decision of the Assistant 
Collector in as far as he finds that the puttah is a prop^ puttah 
and must be accepted by defendant." 

In Special Appeal Bashyam Iyengar for the Special Appellant 
contended that this was not a matter cognisable under Act YIII 
of 1866, which only provides a summary remedy for the collection 
of rents due from tenants and that a regular suit was the proper 
form of action to try the validity of the permanent grant relied 
upon by the defendant. 

Mr. Handly contra. 

Upon this point their Lordships delivered the following 
JudgmenUi—244h April 1876. 

Sir W. Morgan, C. J.— The terms of the document of 1807 
import rather a rent free grant than a permanent lease at a fixed 
rent. Whatever may be the constniction of the document, the grantee 
and his successors have apparently until the present suit always 
held and enjoyed the land upon the terms therein mentioned, 
neither the Zemindar nor any of his descendants having hitherto 
sought to resume the land or assess it with rent or dues. 
Whether it is competent to the present Zemindar or his repre- 
sentatives now to defeat the grant is a question proper for adjudi- 
cation in a regular suit. A summary suit under Act VIII of 1865 
is not the appropriate remedy. Such a suit is maintainable only 
by a Zemindar against his ryot or tenant, the preliminary enquiry 
being (Sec. 10) " whether the party sued was bound to accepk a 
puttah and give a muchilika." If, upon such enquiry, it is ibund 
that there is a substantial matter in controversy between the 
parties, such as here arises upon the grant of 1807, the summary 
suit should be dismissed and the disputed matter should be left for 
adjudication by the ordinary tribunals. I would reverse the decrees 
of the Lower Courts. Each party will bear his own costs. 

Hollo WAY, J. — I concur. Such a question could not be deter- 
mined under an Act professing to consolidate summary remedies. 
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^ke §igk €0xirt of Jlabta^. 



Present : — Sir W. Moboan, C. J. and Innes, J. 

APPELLATE JURISDICTION. 
Civil Mi$ceUane<m8 Special Appeal No. 100 of 1876. 

CmNNANA GouNDEN ATppeUaut. 

MooTHAMMAL Eespovdent. 

Where a Judffe, toko eould only have been ^^'occedinj^ under Section 220 of ike 
Civil Procedure Code, did not comply yyith the provisione qf that Section^ 
hie order is subject to appeal and correction. 

The special appellant in the matter of this petition was 
purchaser of half of the Mutta of Karkalvady, in the Distiict of 
Salem, in execution of a decree establishing his mortgage lien on the 
said property ; the property had been mortgaged to tide appellant in 
1862 by one of the elderly members of the family owning it, and a 
decree yvas obtained in 1872 against the then living members of 
the family for the purpose of enforcing the lien. Subsequent to 
the mortgage and previous to the institution of the suit, one of the 
members of the family had died, leaving a widow the counter- 
petitioner who was not made a party to the suit. Immediately 
after the petitioner obtained the decree establishing his lien and 
before he executed it, the said widow sued the eldest member of 
the fiBonily for her husband's share, alleging partition subsequent 
to the mortgage and obtained a decree for one half of the Mutta. 
However, before she could execute this decree, the petitioner had 
executed his decree, purchased the property in execution and 
possessed himself of it. At this stage of the proceedings the widow 
Implied for the execution of her decree and was obstructed from 
taking possession of her share by an agent of the petitioner's who 
was in possession of the property. She complained against this ob- 
struction to the District Munsi£^ as she said under Sections 226, 227 
and 228 of the Procedure Code, and the petitioner who was in 
possession of the property put in another petition resisting 
the widow's daim. The District Munsiff without taking any 
evidence in the matter said that the only course open to the 
petitioner was to have the decree in favor of the widow set aside 
and allowed the execution to go on dismissing the appellant's 
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petition. Against the order of the Munsiff^ a regular appeal was 
preferred to the Diatrict Court of Salem, and the District Judge 
disallowed the appeal, observing that as a preliminary to proceeding 
under Sec. 229, the District Munsiff was competent to decide upon 
the bona fides of the person obstructing and that, as in this case, 
the Munsiff thought there was mcda fides and dismissed the appli- 
cation, he exercised a discretion vested in him by law and there 
was no appeal in such a case. 

The following is an extract from the ord^r of the Judge 
on this point: — 

" To the objection that there is no appeal against this order, 
appellant replies that the District Munsiff's order is a decision 
under Section 229, and that the omission to register the daim as a 
suit is a. mere irregularity which would not affect the right of 
appeal But in this case there has been no investigation of or 
decision on the main question at issue between the parties, viz., 
whether the share claimed by counter-petitioner was mortgaged to 
petitioner. I am unable, therefore, to regard the order as a 
decision of a suit under Section 229. 

'^ It appears to me that the order must be taken to have been 
made under the 1st portion of that Section, and that the District 
Munsiff was not satisfied of the bona fides of the claim. He 
says, in fact, to petitioner, you filed a suit without including 
the counter-petitioner, and purchased the property decreed to 
her — your proper course was to have filed a suit to obtain the 
canceUation of her decree ; as you did not take tiiat course I 
cannot help you. I am not now considering whether that was 
a proper view of the case. It appears to me that that was the 
view taken by the District Munsiff, and that it amounts to a decla- 
ration of maia fides. If this be so, I am of opinion that the 
District Munsiff exercised a discretion committed to him by law, 
and against the exercise of which there is no appeal. 

" It is a preliminary to action under Section 229, that the Court 
shall be satisfied that the claim is a bona fide claim, just as, under 
Section 230, probable cause for the application under that Section 
must appear. In their judgment in C. M. R A. 195 of 1869, the 
High Court have held that where the application under Section 230 
is dismissed for want of probable cause, there }p no appeal. The 
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reasoning applied there to Section 230, applies, in my opinion, 
with equal force to applications under Section 229 dismissed on 
the ground of mala fides. For these reasons I hold that there is 
no appeal against the order of the District Munsif now^n question. 

" The petition is accordingly dismissed with costs." 

A Special Appeal was thereupon preferred. 

Bcunui Bow for Special Appellant. The District Mnnsiff 
having once passed an order imder Sec. 229 of the Code, however 
irregular his proceedings may have been and though he may not 
have followed the procedure laid down in that Section, the District 
Judge was bound to allow an appeal under Sec. 231 and give a 
decision upon the merits. In Musabhi v. ShdunvddinW this has 
been held to be the law. 

Mr. Handley for the respondent. Unless specially provided 
for, ho appeal lies against orders passed in execution of a decree 
except as between the parties to the suit. On this principle, the 
order of the District Munsiff being one which has the effect, virtu- 
ally, of putting the counter-petitioner (the respondent) ini posses- 
sion of the property, no appeal lies against this order. From the 
language of Sec. 231 of the Code, it seems that an appeal will lie only 
if the procedure laid down in Sec. 229 has been followed. In 
£Krmaradinima CJuiriyar v. Narasimma Chcuriyarl^) it has been 
held that^ where an application has been rejected under Sec. 230 
as having been made without probable cause, no appeal lies under 
Sec. 231. The same view ought to be held with . reference to 
Sea 229 also as the language of both the Sections is very 
nearly idantical. 

Their Lordships delivered the following 

Judgments :-~28ik April 1876. 

Sib W. Mobgan, C. J. — As the matter stands, though the 
irregularities in this case are perplexing, the order of the Judge is 
wrong and the proceedings of the Munsiff irregular, and the case is 
one appealable under Section 231 of the Code. The Judge thinks fit 
to say that the order made by the Munsiff was on the supposition 
that the person resisting was not acting bond fide and that the 
Munsiff thought there was collusion, but the Munsiff does not base 
his order upon mala fijdes. The truth is that the plaintiff in the 

(1) 4 Bom. H. C. Bep., p. 85. 
(8) 6 Mad. H* G. Bep.i p. 18a. 
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suit conwnenced in 1872, obtained a decree against persons, owners of 
half of the Muttah. There is no suggestion that the decree was not 
obtained on a just cause of action. The suit was only against surviv* 
ipg mortgagees. It is alleged that there was some change in the 
status of the family subsequent to the mortgage, and that there 
was partition, and the effect was that mortgagors became divided, 
and the widow became entitled to inherit instead of being entitled 
only to maintenance. If the mortgagee knew of this change^ he 
would have framed his suit including i^e person who had thus be- 
eome interested. I am not prepared to say that the suit was not 
properly carried on and that there was any defect such as the 
Munsiff thinks. After this decree a suit is brought based 
upon the fact of the partition of the fstmily and the parties are 
the widow and one of the members of the family; it is in 
execution of the decree obtained by the widow in this suit that 
the question arises. The widow seeks to execute her decree and 
obstruction is offered. Where the obstructor is a stranger, band fide 
in possession, there must be some enquiry. Some conflicting 
orders are passed, but, although the section we have to deal with is 
not referred to, it is dear that the Munsiff regarded that the ob- 
8tructi<m was made by a stranger and came under Section 229. 
The Munsiff deals with it clearly understanding the true state of 
fgycsts and he thereupon proceeds neither to number the suit nor in- 
vestigate, but to pass such an order as can only be passed under 
that section and he puts the widow in p6ssession. We must in 
such a case suppose tliat he acted under the only section which 
gives hun power, namely Section 289. The procedure adopted by 
him is most irregular. We shall be promoting the ends of justice 
by reversing the orders; pxii remitting the tase for investigation. 

Innes, J. — I concur. I think the Munsiff had discretion to 
reject the application, but if he found that the person obstructing 
waa bond fide in possession, he muat Jiave proceeded under Section 
2S9L It is impossible to agree with the District Judge in his inter^ 
preiation of the Munsiff's order whioh was in effect a decision 
«iider*ilMa seetion. The pr<^r course is to send the ease back for 
iavestigatioa Co8t» to abide tke result of the invesligatioA. 
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'^he figh <E(rtirt of ^ttbtts. 

1 i » ■ ' 

Present :— Hollow AY J. and Innes, J. 

APPELLATE JURISDICTION. 
/fecial Appeal ^28 of 1876. 

SooBASOTA MooDELLT... .•, A ppeUant 

^UNDASAWiiT Reddy ....ReapGudefU. 

SmU beinff a primary eka^Upen Ukd tie Qfieidl Asiignee takes the eetate <f 
an Iksolvefd lessee snMect to such charge. If he do not elect to take the 
contract, a s%U in i^etment idilt be agdinsi the Ineotvent lessee. 

The plaintiff btdugl'it thi^ suit to recover knds purchased by 
him ^t a revenue said on account ot arrears of rent due by defend- 
ants 1 to 3 to whom the lands in question had belonged The de- 
fendants 1 to 3 in reply said that they had, previous to the sale, 
applied for and obtained the befie6t of the Insolvent Act, and had 
included in the Schedule the art^ats of rent for* which the lands 
were sold, and that the sale was therefore a nullity; they pleaded 
besides that they had, long before the sale, conveyed the lands to 
the 4th defendant. The District Munsiff of Poonamallee, before 
whom the case first came oh for hearing, dismissed the suit on the 
ground thiat, the defendanfci having obtained their discharge in 
respect of the arrears b^fb^ the sale, there really existed no arrears 
on account of which a sale ought to have taken place and that the 
sale was therefore a mere nuUity. 

The following is an extract froAi his judgmeiife on the point : — 
'^ The plaintiff purchased lands in question whcfn sold ih auc- 
ti<^ ibr the arrears of tirwah due by the defendaiits 1 to 3 to the 
l2feu*dars. From the documents lY and V., it appears that, though 
th^ anrears due by the 6aid defendants 1 and 2 and others to the 
^d IzBitdMs Were mentioned in the schedule, put in by the said 
fiefendant a^d others in the High Court at the time they obtained 
the benefits of the Insolvent Act, still th6 said Izardars neither 
tm^A any objection in tiio said Court not established that they 
(defendants) were not batikrupts. I am of opinion that, while the 
said Izardai<s have lost their ri^t to coUect (recover) the said 
an*ears, the subsequent sale of the lands in question for the said 
arrears cailfiot be valid. Hence the sale to plaintiff cannot be upheld. 
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*' The plaintiff's daini is therefore dismissed with costs." 
The District Judge of Chingleput before whom the matter 
came on in appeal was of opinion that, the Indian Insolvency Act 
being an English enactment made specially applicable to India, 
cases under it must be governed by the English Law and reversed 
the Munsift^R decision, holding that under the English Law of 
Bankruptcy (12 and 13 Vic. C. 106) an Insolvent was discharged 
from liability only as to rent accruing after he files his petition, 
and not as in this case before he does so. 

" The Insolvent Debtor's Act is an English enactment made 
specially applicable to India. Cases falling under it must therefore 
be governed by English law. By 12 and 13 Victoria Chapter 106, 
Section 145, it is enacted that a bankrupt is discharged from liabi- 
lity to pay rent accruing aft&r the issuing of the fiat, or filing of the 
petition for adjudication of bankruptcy against him, (see Broom's 
Legal Maxims, 3rd edition page 226) but in the present case, the 
rent had accrued htfort the 1st defendant filed his petition. I 
think therefore that his landlord had a right to proceed against the 
land in his occupancy under the Bent BBcovery Act, and that the 
sale by the Revenue authorities, under that Act, waa consequently 
legal With regard to the plea of sale to 4th defendant, who is Ist 
defendant's brother-in-law, I do not believe the evidence in support 
of Exhibit I, which I believe was set up to defeat plaintiff's claim, 
in case the plea of Insolvency failed." 

A Special Appeal was thereupon preferred. 

The AdmcQ.it Oenerql for the Special Appellant. Under the 
provisions of 11 and 12 Via C. 121, Sec. 7 all the property of the 
Insolvents had become vested in the Official Assignee on the filing 
of the Insolvent's petition, and a subsequent sale on account of 
arrears of rent due upon such lands is a mere nullity. Under 
Sec. 22 of the statute no distress for rent can be made after 
the Insolvent has filed his petition and therefore in the present 
case the sale is invalid. 

HoLLOWAY, J. — The rent is a primary charge upon the land 
under the laws of all countries, and Insolvency cannot affect its 
payment. The proceedings of the Insolvent Court in this case 
ought to be treated as proceedings with respect to Foreign Bank- 
ruptcy under the English Law which requires the Official Assignee 
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to interfere, and pay the rent. Sea 22 of the Act refers only to 
cases of private distress on account of rent and not to the Pro- 
ceedings of a Revenue Ck>nrt 

Mr. Miller (with him Rama Row) for the respondent The 
appellants have no interest in the subject-matter of the litigation. 
The rent is a primary charge upon the land and the vesting of the 
property in the Assignee was subject to the charge. 

Advocate General. — This is a suit in ejectment ; the Official 
Assignee had a right to the property sold and therefore the suit 
must fail 

Their Lordships thereupon delivered the following 
Judgments I— im July 1876. 

HOLLOwAT, J. — On mature consideration we think that this 
special appeal ought to be dismissed. I think the point is not so 
clear that the proceedings of the Insolvent Court here can be treat- 
ed as proceedings in Foreign Bankruptcy as I thought at the outset. 
In this particular case it seems to me that there is no legal or equi- 
table interest to be vested in the Official Assignee. This is a case of 
contract between lessor and lessee, and if the Official Assignee 
chooses to take possession of the land he must take it cum onere 
and must be prepared to bear the burthen of paying the rent. The 
tenant here only holds under a contract with the lessor, and the 
Official Assignee must have elected whether he will take the con- 
tract or abandon it, and the question therefore is not one of pro- 
pei-ty vesting in the Official Assignee but whether he has elected to 
take the contract. There is no evidence whatever that the Official 
Assignee intervened, and was prepared to take the contract and 
accept the position of tenant. As he has not affirmed the con- 
tract, there is nothing to prevent the plaintiff from succeeding in 
ejectment. It does not appear that any right vested in the Official 
Assignee, and it is only if it did, that a suit in ejectment must 
iaiL In this case we have persons promoting a suit in which they 
have no interest and such persons ought not to ask the Court to 
interfere. The only point in the case is the ju8 tertii and, that 
being in the plaintiff's favor, the special appeal must be dismissed 

Innbs, J., concurred. 
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Wxt §igh (Eotxrt of ^^v^s. 



Present :—Innes, J. and Kernan, J. 

APPELLATE JURISDICTION. 

Special Appeal No. 280 of 1876. 

PsmiAVOCHA Thaven and oihem... (Plaintiffs,) Appellamis. 
EUMARATi and others (Defendants,) ^^andents. 

To he binding on the parties, the agreement under the Oaths Act No, 10 

of 1873, s, 8, 8 — 10 must be absolutely voluntary. 
Where the Oath has to be made out of Court, the Commissumer apponiiei 

to administer it must record " the evidence of the person to be swor% 

or affirmed and return it to the Court,** 
Per Kernan, J: In the case qf awiestral property ^en agreement by H^fatho' 



to get a suit in respect qf it settled by oath does not bind his sons as they do 
not claim under him but in their oum right 

The plaintiffs instituted this suit to recover a piece of land in 

the {Possession of the Ist and 2nd defendants, alleging that the 

lands had been mortgaged by plaintiff's ancestors to defendants 

Ancestors and redeemed in 1862, and that they were enjoying them 

since then up to 1868, when the defendants entered upon them 

and took illegal possession. The defendants denied the mortgage 

and the plaintiffs' claim, and pleaded that the disputed lands 

formed their ancestral property. In the Court of the District 

Munsiff of Madura wliere the suit came on for hearing, -witnesses 

were examined on behalf of the plaintife, and when defendants 1 

and 2 were asked to examine witnesses on their behalf, they first put 

in a petition to the effect that they would be satisfied if the plaintift 

were examined as witnesses, and subsequently the 1st defendant 

and the vakeels for both defendants agreed to make good the claim 

if the plaintiffs would take an oath in a form prescribed by them. 

The District Munsiff thereupon deputed a peon of the Court to see 

if the oath was properly taken and, on his reporting that it was, 

decreed in favor of the plaintiff^. Subsequent to the taking of the 

oath by the plaintiffs but previous to the decree, the 1st defendant 

died, and his sons defendants 3 to 5 having been made parties to 

iihe suit, they objected *a the passing of the decree saying that they 

were not bound by the oath consented to by their father, ai)d the 2nd 

defendant said that she was not bound by her Vakeel's proposal to 

have the matter settled by oath as she had never authorised him on 
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that behal£ These &ct«, however, the District Munsiff thought were 
not very material to his deciaion. The Subordinate Judge of Madura 
before whom the matter came on in appeal, observed that the 
power wUch Munsiflfe had of gettiog suits settled on oath had gone 
owing to Beg. VI of 1816 having been repealed, and that all that 
ttiey could now do was either to allow the parties to get the matter 
adjusted out of Court by means of an oath or otherwise, and file 
any agreement that they might enter into under Sec. 98 of the 
Civil Procedure Code, or follow the procedure laid down by the 
Oaths Act 10 of 4^873 and adjudicate upon the evidence taken by s^ 
Commissioner or by the Oovrt under the Act; neither of these 
courses having bew followed, the Sub-Judge set aside the MunsiflTg 
decision and dismissed the plaintiffs' suit. 

The following is an extract from his judgment : — 
'^ Under Section 27, H^ulation VI of 1816, District Munsifl^ 
possessed the power of allowing suits to be settled on oath, but 
the said Sectioii having been repealed by Act X of 1861, th^ 
High Court, in their Proceedings of the 3rd March 1868, ruled 
that the Oourte no loi^ger possessed the power 5f following tlj^at 
procedure. They however observed that there was nothii)g to 
prevent the Courts^ if they had the means, from facilitating 
a settlement of this nature by the parties, by satisfjdng them-r 
selves tto^ t)he necessary conditions were fulfilled. ' 3y this 
remarlc. x^Maxg more was meant than that^ if the Courts could, 
without any depwture from the procedure of the Code, furnish any 
£Bkcilities to the parties for adjusting the suit by this mode of 
settiement, there was nothing to prevent them from doing so.' 
Uihaichadayofi Haji v. Bamen NwrnHar. (i) 

''It would appear that settlement on oath is one of the modes 
of adjustment io' which parties may be allowed to resort under 
Section OS of the Civil Procedure Code, and, that after the condi^ 
tions are fulfilled, such agre^nent shall be communicated to the 
Court in view to the suit being disposed of in accordance there* 
with. But in the present case no such agreement as the one above 
referred to, was communicated to the Lower Court, but, on the Idt 
defendant appetising in tfie Court to exsjnine his witnesses, a 
dqxxdli<Hi waa tdtoi from him in which he offered to give up 
the disputed lands should plaintiflb take an oath in a Hindu 

(1) i]|ad.H.O.B«|^., p.422. 
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temple. On this offer being communicated to the plaintiffa, they 
dictated another deposition in which they expressed their consent 
to this mode of settlement A peon was deputed to adminbter 
the oath, and on the receipt of his report the case was \4ecided in 
accordance with it. The 2nd defendant was not present in Court 
when the said depositions were taken, but her vakil in a few brief 
tentis expressed his assent to the settlement, which 2nd defendant 
now refuses to abide by. I cannot look upon this as an agree- 
ment entered into by the parties freely and voluntarily for the 
adjustment of the matters in difference between them. It was, 
in my opinion, forced upon the parties by the extraordinary course 
of procedure adopted in this case. The suit was filed in Septem- 
ber 1869. Though the case was simple, nearly 30 adjournments 
extending over a period of nearly 4 years were granted apparently 
in the absence of good grounds. During the said period the 
parties and their witnesses travelled frequently to the Court with- 
out seeing the end of the litigation in which they were involved 
It was while the parties were thus situated, that the depositions 
above referred were taken. I don't, therefore, think that Section 
98 is applicable to this case. 

" Under Act X of 1878 applications for taking evidence on oath 
in any form held binding by persons of the race or persuasion to 
which the parties belong may be entertained, and evidence so 
given shall, aa against flie person who offered to be bound by it, 
be conclusive, but the procedure laid down in the said enactment 
was not followed in this case. A peon was deputed simply to 
administer the oath to the plaintiffs but they were not examined 
either by a Commissioner or by the Court, and their evidence 
recorded in the case, so as to enable the Appellate Court to decide 
whether the fiT^^ing of the Lower Court is in accordance with it or 
not. Such evidence if taken shall be conclusive, according to the 
provisions of the said enactment, only against the 1st defendant 
who offered to be bound by it and not against the 2nd, Srd, 4th, or 
Sth defendants who did not join the late 1st def^dajit in making 
the offer. 

'^ I therefore consider that the suit was not adjusted by agree- 
ment, or with reference to evidence tak^i under Sections 8, 9, 10 
and 11, Act X of 1873/' 

A Special Appeal was thereupon preferred. • 
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A . Ramachendrier for Special Appellant. The Sub- Judge has 
misconstrued Act 10 of 1878. The Munsiff deputed a peon to ad- 
minister the oath and acted upon a report made by him and signed 
by the defendant. This is all that the Act requires. Defendants 
3 to 5 being the sons of the 1st defendant and claiming under him 
are bound by the oath taken by him. 

Mr. ilicheU for the respondents. The Subordinate Judge's 
remarks as to the procedure under Act 10 of 1873 are perfectly 
justifiable. Under Sections 10 and 11 of that Act the Munsiff must 
have deputed a Commission, and acted upon the evidence taken by 
the Commissioner. Sons have a co-ordinate interest with their 
father in ancestral property and defendants 3 to 5 could not be held 
to be bound by the agreement of their father to get the matter 
settled by oath. 

Their Lordships in dismissing the appeal said as follows : — 
, Judgments i—l2th July 1876. 

Innes, J. — The Subordinate Judge, we think, was right in his 
conclusions. The agreement to adjust by oath does not seem to be 
voluntary ; there has been a delay of 4 years and this delay must 
have induced the 1st defendant to come to this agreement. The 
proceedings under Act 10 of 1873 in this case are very irregular. 
Evidence should be taken and parties examined by means of a 
Commission, and then the Court should proceed to decide ailer 
satisfying itself that the proceeding prescribed by the Act has been 
followed. The plaintiffs* case is that the property in question is 
their ancestral property and was mortgaged to defendants* ancestoi's 
and redeemed in 1862, that they were in possession tiU 1868 and 
were illegally dispossessed by the defendants. There is no evidence 
of this taken upon the prescribed oath and the special appeal must 
be dismissed. As regards 2nd defendant, she is not bound by an 
agreement made by the 1st defendant to have the suit settled by 
oath. 

KeBNAN, J. — ^The 3rd, 4th and 5th defendants claim under a 
paramount right and must have been made parties to the suit. 
Any agreement entered into by their father cannot bind them as 
they are co-parceners with him in respect of ancestral property. 

Special Appeal dismissed. 
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Present: — HoLLOWAT, J. 

ORIGINAL JURISDICTION. 

OrigiTial Suit No. 502 of 1875. 

iBowDEN & Co Plaintiffs. 

VENKA.TASEM Chetty Defendant. 

The lien arising on the lodgment of title deeds on account of a general balance 
due to a firm is unaffected hy a change in the constitution of that firm where 
there has been a continuation of the business and the dealings are on the 
footing of the old securities. 

The plaintiffs brought thi^ suit for the recovery of Es. 15,000 
and odd upon a promissory note executed to them by the defendant 
and for a declaration that they had, with respect to this amount, an 
equitable lien upon a certain house, the title deeds of which had 
been deposited with them. The defendant admitting the execution 
of the document contended among other things that the ht>use in 
question ought not to be made a security for the debt,as its title-deeds 
had been deposited on account of another loan and there was a change 
iti the constitution of the firm since the deposit. At the final hearing, 
Mr. Miller appeared for the plaintiffs and the defendant was 
absent. The evidence as to the nature of the deposit and the 
circumstances under which it was originally made was very meagre, 
as only one witness, Mr. Keeth, a new partner in the firm was 
called to prove this, and he was not able to give any very clear 
account of the matter. As regards the question of equitable lien. 

His Lordship delivered the following 

Judgment :— 13/^ July 1876. 

HoLLOwAY, J. — On this point there is much conflict of 
authority as I expressed at the outset. Lord Cairns lays down a 
different rule Shaw v. FosUrO) from the other judges as to cases 
in which an equitable lien is created and he says that, if there 
is a general balance at the period a lodgment of title deeds is 
made, that is enough to create a lien. Lord Langdale and others 
seem to dissent and express an opinion that this rule goes too far. 
I am not prepared to say if the law as laid down by Lord Cairns 
has not gone a little too far. Cases of this nature depend a great 
(1) L. R., 5 H. L., p. 321. 
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deal upon the evidence. The facts of this case are composed of 
plaintiff's statements on the one side and the defendant's state- 
ments and conduct which, as in many cases, gives the clue to 
arrive at a decision, on the other. The defence is that the 
lodgment was on account of a general balance and this proves 
that the lodgment was made on account of a debt. The de- 
fendant further pleads a discharge, but, as there is no proof of it, 
there is only the admission as to the lodgment. Another defence 
set up is that there has been a change in the constitution of the 
firm and the old lodgment cannot be made responsible for a new 
debt. No doubt, if there is a change in the constitution of the firm 
and that affects the interests of the parties, the argument may hold 
good ; but, where ihere has been a continuation of the same 
business and it appears that the dealings are on the footing of the 
old secuTities, the defendant cannot come into Court and say that 
such securities ought not to be made available. This argument 
which is a result of legal trickery ought not to be allowed to defeat 
substantial justice. The defendant admits lien and does not prove 
discharge. 1 must decree for plaintiffs as prayed for. 



Judgment for plaintiffs. 
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«. 

Present:— Sir W. Morgan, C. J. and Innes, J. 

APPELLATE JURISDICTION. 

Special Appeal No, 129 of 1876. 

Chellappa Nattan Apx>ellant, 

Streenevasa Raga vach ary Responden t 

A Mirdsid(Mr in a Shrotrium village is not entitled to eject his Sukavdsis for 
non-payment of Mirdsi dues. 

The plaintiff as a Mirfeid^r of Korupattu, in the Chingleput 
District, sued to eject the defendants, the Sukav&is, for non-payment 
of mirilsi perquisites, and to recover the same from them. He 
based his suit on a document purporting to have been executed by 
the defendants agreeing to hold the lands on the payment of certain 
dues to the plaintiff and to give them up whenever asked. The 
defendants denied the execution of the document and the plaintiff's 
mir^i right, and pleaded that they were holding the lands under 
the Shrotriumd&r of the village, and were never in the habit of pay- 
ing anything to the plaintiffi The District Munsiff of Chingleput, 
before whom the case came on for hearing, found that the docmnent 
relied on was not genuine, and, declaring the plaintiffs miriLsi right, 
held that he was entitled to recover the perquisites sued for, though 
not to eject the defendants at his pleasure for non-payment of them. 
Both parties appealed to the District Judge who confirmed the 
Munsiff's decision, observing that he never knew that a MirAsidir 
had any right to eject his Sukavdsis for non-payment of mirfci 
dues. 

The following is an extract from the judgment of the District 
Judge on this point : — 

"The Diatrict Munsif found that plaintiff was mirasidar and 
that defendants from 1 to 11, who were Sukavdsis, had paid him 
inir&i fees and perquisites up to Fusly 1282 ; but he discredited 
the evidence in support of N ; and thought that plaintiff was only 
entitled to recover the amount claimed as arrears, but not to eject 
the said defendants. He decreed accordingly. 

" Both parties appealed. The plaintiff on the ground that he 
vas entitled to eject the defendants from 1 to 11 ; 5nid the defend- 
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ants from 2 to 7, because they proved their plea, and because they 
ought not to have been adjudged to pay the whole of plamtiflTs costs. 
"I agree with the Munsif that it was clearly proved that 
plaintiff is mir^idir and defendants from 1 to 11 Sukav&is. I 
have always been of opinion that mir^dirs had no right to eject 
Sukav^is for the mere non-payment of mirdsi fees and perqui- 
sites ; and I concur with the Munsif in thinking that N was 
concocted to meet this case. I see no grounds for interfering with 
the costs awarded." 

Against this decision a Special Appeal waa preferred by Mr. 
JHandley, on behalf of the tenants. The Advocate General and 
S. Loorasawmy Iyengar appeared for the respondent. The Special 
Appeal having been given up at the hearing, the Advocate General 
on behalf of the respondent urged that, he being found to be Mir^i- 
ddr of the village, and the appellant showing no other title except 
an occupancy for 24 years, a decree for ejecting the tenants ought to 
have been passed. In support of his contention, he aUuded to a 
case in 1 Madras Reports, page 264, wherein it was held that the 
Mir^id&r was the proprietor of the lands, but that tenants may be 
entitled to a permanent occupancy subject to the payment of dues, 
provided such tenure depended upon long established usage and 
was made out by satisfactory evidence, and submitted that in the 
present case these features were wanting. Counsel also alluded 
to a case in 3 Madras Reports, page 1, which laid down the 
principle that, in the absence of any agreement, mere long 
tenure under a Zemindar on payment of a fixed rent did not 
constitute a permanent tenancy. Reference vrss also made to the 
decision in R. A, 92 of 1867 from the Chingleput District, wherein 
it was incidentally remarked that Mir&sid&rs might have a right to 
eject their Sukav&sis. 

Their Lordships decided that a Mir^id£r could not eject 
his tenants, and observed that the primary meaning of the term 
Sukav&si (a person living in comfort) militated against the idea 
of bis being liable to be turned out at the will of the Mir&id^. 

Note. — ^To the same effect is the decision of their Lordships the Chief Justice 
ftnd Mr. Justice Holloway in Special Appeals, 239—810 of 1S76 from the Triohino* 
poly District wherein their Lordships intimated that a landlord's right to eject his 
tenant for non-payment of rent depended open the peculiar facts of each case and 
general^ was not a matter for Special Appeal. 
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^kc pgk Ccnrt of iHabras. 

Present:— Sir W. Morgan, C. J. and Innes J. 

APPELLATE JURISDICTION. 

Civil Misceltaneoua Specia,l Appeal No. 135 of 1876: 

Renga Iyengar. Appellant 

SuBBU Iyer. Respondent 

JL Review ought not to he allowed simply because a Judge differs from his- 

predecessor on a point (^ law. 
Where a decision^ passed on a Review improperly granted, wets reversed on 

appeal, the High Court r^sed to interfere when sttx^h interference would 

cause an injustice. 

This was a Special Appeal from an oi der of the District Judge 
of Tinnevelly. The facts of the case suflSciently appear from the 
following order of the Munsitf : — 

"On the 11th Fettruary 1873 the plaintiff obtained a decree 
in his favor for rupees 365-15-11, which sum n,ot having been paid 
by 1st defendant, his lands were attached and sold in execution of 
the said decree for rupees 102, and after confirmation of sale in due 
course tHe same were put in possession of the auction purchaser (the 
plaintiff) on the 18th February 1874 under a process issued under 
Section 263, Code of Civil Procedure. 

"Subsequently the original decree having been reversed in 
appeal, the 1st defendant applied to this Court by Miscellaueoiis 
Petition No. 1,171 of 1875 under Section 11 of Act XXIII of 1861 
to restore the said lands to him, and imder an order of this Court, 
dated 19th Mai*ch 1875, the lands were put ist possession of Bama- 
subbiar on behalf of 1st defendant. 

"By Miscellaneous Petition No. 1,970 of 1875 the auction 
purchaser (plaintiff) objects to thiB delivery on the ground that it 
is illegal anjd virtually he seeks for review of the order passed on 
Miscellaneoas Petition 1,171 of 1875. 

" The recoveiy back of land sold in execution of a decree is 
Dot a question arising between the parties to the suit within the 
meaning of Section 11, Act XXIII of 1861. The result of the 
reversal of the original decree in appeal will only entitle 1st 
defendant to recover back the money collected fifom him, and will 
not confer on him any right beyond that, to the extent of disturb- 
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ing the possegsion of auction purchaser who purchased the property 
bona fide in au auction sale held under a decree which was in force 
at the time. K the 1st defendant had considered his lands valuable 
he ought to have adopted the measures pointed out by Section 338 
of the Civil Procedulre Code to preserve the property from being 
sold. Ill the case in question, the fact that the plaintiff is the 
auction purchaser ca^inot alter the above view of the case. Suppos- 
ing for the sake of argumea* that the plaintiff has since sold the 
land to a third paaiiy how can the 1st defendant have any remedy 
against plaintiff under Section 11, Act XXTII of 1861, or any other 
provision -of the Civil Procedure Code? 

^' For these reasons I order that the order of this Court, dated 
119th March 1875 passed on Miscellaneous Petition No. 1,171 of 3875 
be, and the same hereby is set aside, and that the said Petition 
No. 1,1 71be rejected as not maintainable under Section 11, Act XXIII 
of 1861. Petitioner to pay counter-petitioner's costs rupees 2-8." 

The District Judge in appeal passed the following order : — 

"The proceedings of the present Acting District Munsiff evince 
a misapprehension of the provisions of Section 376. He was not 
authorized to admit the application for review of his predecessor's 
judgment unless certain new evidence had been discovered, which 
the party could not before have adduced. 

" If it were permitted to admit a review merely because the 
new Judge took a different view of law to his predecessor there 
would be, as was observed in a similar case by one of the High 
Courts *No finality in any judgment, and no rest or security for 
Suitors.' 24W. E. P. 411. 

" The order of the Acting District Munsiff will be reversed and 
the order of the 19th March 1875 will be restored." 

A Special Appeal was thereupon prefen-ed 

liashyam Iyengar for Gopala Iyengar for the appellant. The 
District Judge ought to have decided upon the merits and ought 
liot to have decided the question upon the preliminary point The 
order granting the review is final under S. 378 of the Civil Procedure 
Code and cannot be questioned by an Appellate Court. On principle 
this appeal ought to be allowed as material injustice would be 
worked in such proceedings if the purchaser in execution should 
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happen to be a stranger and not the judgment creditor as is the 
case here. 

Their Lordships delivered the following 
Judgments i—lUh July 1876. 

Sir W. Morgan, C. J. — If we were to interfere in this case 
we should be doing substantial injustice. The judgment-creditor 
proceeded to execute the decree when the matter was in appeal, 
and purchased the property in auction subject to the contin- 
gency of the decree being reversed in appeal As it stands, it is 
perhaps sufficient to say that the law of review does not justify 
a Judge in granting a review and interfering with the original 
decision because his opinion is different from that of his prede- 
cessor's ; such interference is a matter for the Appellate Court. 

Innes, J. — Kthe purchaser were a stranger, we might, per- 
haps, be justified in interfering, but as matters stand, I concur 
with the Chief Justice. 

Special Appeal dismissed. 

Note, — As to the finality of orders granting^ reyiews of judgments see 
Ourumwiy Naidoo v. Pappu Naidoo 1 M. H. B. 164 .* Shumu Chum Chuckerbutty r. 
Bmdalum Ch»nder Bay 9 S. W. B. 181, Mu»»amwt MutUoora ▼. AMs Rmy 11 S. W. 
B. 181. 
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Present :^SiR W. Morgan, C. J. and Kindersley, J. 

APPELLATE JUKISDICTION. 

Begvlaf Appeal No. 10 of 1876. 
MuTHU QvutKVL.^^.'i.:,.,. .(Plaintiff) Appellant. 
KuMABATi AND OTHBBa {Defendants) Respondents. 

Ill a tuiifbr (he redemption of a mortgage about a hundred years old, alleged to 
have been kept alive hy ambiguous admissions, the person in possession as 
purchaser from the representatives of the original mortgagee need not give 
evidence of his purchase, its " bonijUed* and the payment qf eonsidercction, 
in ordor to avail himse^ qf the plea qf 12 years limitation. 

The plaintiff brought this suit to redeem a mortgage of certain 
property by his ancestors to 1st defendant's husband's ancestors 
in 1777, alleging that the mortgage was kept alive by acknowledg- 
ments by the mortgagee and his representatives. iThe second and 
4th defendants denied the mortgage and pleaded that they pur- 
chased the lands from the 1st defendant's husband, whose ancestral 
property it was, and the 3rd defendant pleaded purchase of a portion 
from the 2nd defendant ; they also pleaded that their adverse 
possession for 12 years was a bar to the suit. The District Judge of 
Trichinopoly after going into the documentary evidence on both 
sides, and examining the plaintiff, dismissed the suit on the ground 
that it was barred by the law of limitation, 12 years' adverse posses- 
sion having been shown, and observed that the plaintiff was a mere 
puppet in the hands of the 8th defendant. A regular appeal was 
thereupon preferred. 

The^ Advotale Gen)efal fblr the Appellafii We rest our case 
iqx)n thlB remarks in BadaiMtH Doss v. Oaebome.W There it 
was laid down thlEtt where a purchaser from a mortgaged pleads 
the 12^ years' limitation he musC ^ve strict evidence of the 
purchase, its b<md fides and the payment of consideration ; and 
in this case all these features are wanting: The defendants in 
the 1st place did not produce their sale deeds and excused' them- 
sdves by saying that they were destroyed- by fire or white ants; 
and in the feid place they could not be sAid to have pui^haeed 
hand fide under an impression thd* the l€lt defendant's huisband 
was the owner as they were residing in the same village with hita, 
and must have been aware of the 1st defendant's husband's admis - 
(1) U Moore's I. A., p. 15. 
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sions in a certain suit with reference to the same property, thai 
he was a mortgagee* 

Chief Justice, — Perhaps the suit is barred by Reg. 2 of 1802. 

Advocate Oenerdl, — ^I submit that it is not. In Purusliottama/a 
Namtmd/ri v. Kunju MeThavanfi) it was laid down that Reg. 2 of 
1802 does not apply to cases of usufructory mortgages. 

Their Lordships delivered the following 
Judgfnmiia :—l7a Jtdy 1876. 

Sir W. Morgan, 0. J. — ^No doubt in ordinary cases where the 
plaintiff establishes his mortgage and the defendant says that he 
claims the bleneiit of the 12 year's limitation, that is a thing which 
he should be called upon strictly to prove under the rule laid down 
by the Piivy CoimciL That applies to the case of persons who seek 
to cut down a title by setting up an equity in their fevor and saying 
that they have purchased in good Mth. Such a man may be called 
upon to prove his case very clearly. But that is not the case here. 
This is a case which the Cburt should view with great care and 
suspicion. There are cases no doubt in which mortgages of old date 
have been established ; but here a stale mortgage claim is put for- 
ward under circumstances which to my mind are covered with sus^ 
picion. The plaintiff gives no accoimt of himself or of the extraor- 
dinary delay in the institution of this suit; he is described as a per- 
son of no intelligence, and is probably a puppet in the hands of crafty 
and mischievous individuals. He comes afler the lapse of a century 
to redeem the property of his ancestors without giving any account 
of the delay. The mortgage title is sought to be proved by the pro- 
duction of old deeds and three or four acknowledgments, made from 
time to time. The old deeds are brought from the records of a 
suit in which the 1st defendant's husband was a party. I am not 
prepared to say that the documents are not genuine ; perhaps they 
were executed in the year 1777. But we must look to the history 
meanwhile of the acknowledgments, and see if they are such as 
are required by the law of limitations to revive title. The first one 
of 1803 no doubt recognises possession of mortgage deed and recites 
that the lands were obtained on mortgage ; it by no means clearly 
shows a recognition by the mortgagee on an existing mortgage title ; 
it only shows the origin of title. The next one is in 1835 made by 
the 1st defendant's husband, and there the same remark applies 
more strongly, because, the words by no means import the recogni- 

(1) 2 Maa. H, C. Sep., p. 882. ^ 
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tion of an existing mortgage and are mere recitals of how the 
ancestors of the deceased originally obtained the land These are 
supposed to take the case out of the statute of limitations. K the 
case had turned upon that point, I should have very great doT;ibt in 
saying whether these documents contain anything more than a 
recognition of the origin of title. There are some other acknowledge 
ments made by the same person, but they are subsequent to the 
transaction in 1851, and after he had parted with his interest in the 
property. They are, therefore, of no use, and can afltect no one. The 
admission in 1862 does recognise continuance of the mortgage, but it 
is made after expiration of the interest of the person making it. The 
title is extremely old and is sought to be kept alive by vague acknow- 
ledgments ; this is the right by which plaintiff comes to Court 

Then we come to see what the defendants' position and 
evidence is. No doubt the defendants' evidence is open to the 
observation that they give no account of the non-production of 
oertain documents showing their title, but it is a fact that they have 
been in possession for a period of 20 years either as purchasers or 
mortgagees. They say that they purchased in good faith and for 
consideration. As to good faith, admitting that their evidence is not 
satis&ctory, this case is distinguishable from that before the Privy 
Council. There a clearly existing mortgage on the one side was sought 
to be cut down on the other by a purchase made in good &ith. 
Here on the one side there is evidence of the existence of a mortgage 
made a century ago and ambiguous admissions of its continued exist- 
ence. It is dear that the mortgagee has stood forth as the ostensible 
owner, has had puttas issued in his. name and has dealt with the 
property as his own. The defendants who are attempted to be fixed 
with notice of this state of things might say that the mortgagee has 
beian in possession as owner for several generations, and that they 
ought not to be affected by a few ambiguous admissions made by him 
in the course of a suit to which they were not parties. On the one 
side there is a stale mortgage, and on the other side a {Kma^Sii^ pur- 
chase for valuable consideration from a mortgagee, in possession for 
many years, and allowed to hold himself out as owner. In a case 
so suspicious very slight evidence ought to be held sufficient to 
support the defendants' position. The suit must be dismissed. 

KiNDERSLET, J. — Concurred. 

Appeal dismissed. 
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^ke §igh €ojirt ot IHabras. 



Present:— Sir W. Morgan C. J. and Innbs J. 

APPELLATE JTTJUSDICJTION. 

Begvla/r Appeal No. 31 of 1875. 

IN THE MATTER OF THE GOODS AND CHATTELS OP LEE CHENGULROYA 

NAIEER, DECEASED, 

An appeal lies fiom an order passed hy a Judoe in Chambers, having a Jbud 
effect. An appellate Court will not aeneraUv interfere in matters ioithtn the 
discretion of a subordinate tribunal hut such discretion ought to be exercised 
on reasonable principles. {DeSouza r. Coles 3 MB. 384. followed.) 

This was an appeal against an order in Chambers made by Mr. 
Justice Keman, awarding a commission of 4 per cent, to the Admi- 
nistrator General on all property of one Ohengufroya Naiker, de- 
ceased, which had come into his hands. Lee Chengulroya Naiker 
died on the 8th April 1874 leaving a Will dated the 4th October 
1870 and a codicil dated the 30th April 1873> appointing the Appel- 
lants, executors, and authorising them at their pleasure to admit four 
others of the testator's caste as executors. One Virdarajooloo Naidoo, 
a nephew of the testator, having immediately after his death at- 
tempted to get possession of his property and waste it, on the 
motion of one Kistnasawmy Naidoo, another kinsman of the 
deceased, the Administrator General was called upon to obtain letters 
of Administration and take possession of the estate of the deceased ; 
this he accordingly did on the 11th August 1874. The Appellants, 
the executors, applied for Probate of the Will and after a tedious 
litigation got it issued on the 16th ol October 1876, the Will havii^ 
been pronounced to be genuine by a decree dated the 24th February 
1876. On a motion made by the Appellants^ the letters of Adminis* 
iaratiou granted to the -Administrator General were revoked and the 
order forming the subject of this appeal passed on the 9t2L 
September 1876. 

The Advocate General, instructed by Messrs. Barclay and 
Moi^n, appegjed for the Appellants, and Mr. Johnstone instructed 
by Messrs. Qmnt and Grant for the Administrator General, 

Mr. Johnstone took the preliminary objecticai that there was no 
appeal against this order under Sec. 16 of the Letters Patent. The 
matter was one purely within the discretion of the Judge. 
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The Advooate Oeneral for the appellants. As to the question 
whether there is an i^peal, Section 27 of the Administrator 
General's Act 2 of 1874, which gives the Court power to award 
oommiasicm in such cases, contains no special provision as to appeal, 
imd the right of appeal must therefore rest on the general provi- 
sions of the law. The discretion vested under this section is of 
sneh great importance that if no appeal lay material injustice 
would be the result.. Section 15 of the Charter of 1865 provides 
that an appeal shall lie fix)m the judgment (not being a sentence 
Of order passed or made in any criminal trial) of any one Judge 
to the High Court It is submitted that an order made under 
section 27 of the Administrator General's Act is a ''judgment** 
within the meaning of secticm 15 of the Charter. This view was 
adopted by this High Court in DeSauza v. Cole8,0) where their 
Lordships observed, "upon consideration we think that the word 
judgment there used, cannot be limited to the final judgment in a 
suit — nor indeed to a ju<^ment in a suit at all, but must be held to 
have the more genenJ meaning of a decision or determination 
affecting the rights or the interest of any suitor or applicant." 
H^re the order under Sec. 27 has the effect of an adjudication as to 
the amouiit of commission due by the estate to the Administrator 
Qeneial aaid is, as such, open to appeal There are large powers 
throughout the Act conferred on the Court, and the Legislature 
oould never h^ve intended that these should be exercised without 
tlie possibility of setting them right if a mistake is made. Besides, 
the language of section 15 of the Letters Patent^ which distinguishes 
'^judgment" from '* ordei:" of a Criminal Court, shows that orders 
on the Civil side were meant to be included. 

Next as to the amount of commission. It is submitted that 
tjie amount of commission allowed, 4 per cent, on the whole 
estate, was more than ought to have been allowed ccmsidering the 
services rendered by the Administrator General to the estate. The 
scale of remuneration ought to be inferred from the provisions of 
Sec. 18 which gives the Administrator General a conmiission of 1 
per cent, on all moveable assets collected in pursuance of an order 
made under that section, and the proviso to Sec. 27 which enacts 
that, where letters of administration granted to the Administrator 
General are revoked on behalf of an executor and probate granted 
to him w ithin 3 months after the death of the testator, the Adminis- 
(1) 8 Mad. H.C. Sep., p. 387. 
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trator General shall not be entitled to any oommission at all. Here 
the circumstances rendered it impossible for the executors to obtain 
probate within three months, but the intention of the Legislature 
in such cases as to the amount of commission may be sufficiently 
inferred. The ordinary commission payable to the Administrator 
General under section 52 is 2| per cent, on collection of the assets 
and 2^ per ceni on the distribution of the assets ; there is no pre- 
tence therefore for asking for more than 2^ per cent, on all tiiose 
portions of the estate which have not been distributed. The com- 
mission allowed in Section 27 is " the whole or any part of any 
oommission which would have been otherwise payable under the 
Act," i. 6., the whole or any portion of 2 J per cent, of so much of 
the estate as has not been distributed. Considering the nature of 
the services rendered by the Administrator General, 2^ per cent, on 
the whole of the property that has come into his hands will be an 
adequate commission. 

Mr. Johnstone for the respondents. The Act gives no power 
of appeal It provides for a summary order by the Court. By the 
term judgment, used in the Charter " orders'' were not meant to be 
included, and this has been held in Bombay. The case of DeSouza 
V. Coleai^) was decided under the Civil Procedure Code and has no 
bearing upon the present case. In that case however their Lordships 
held that in a matter within the discretion of a Judge they will not 
interfere in appeal As to the amoimt of commission, the estate 
was for a long time in the hands of the Administrator General, and 
the services rendered by him were very material A large sum of 
money, over a lac of rupees, was saved to the estate which would 
have othei-wise been lost owing to the failure of Messrs. Shand & Co. 
and the concluding part of the statement put in by both parties 
will show that the acts of the Administrator General in gettii^ in 
the property, clearing off incumbrances, effecting repairs, and 
generally administering the property, were beneficial in protecting 
the estate from loss. 

Cur. adv. vuU. 

Their Lordships delivered the following 

Judgments : — 18th Jvly 1876. 

Sir W. Morgan, C. J. — No doubt, as laid down in DeSouza 
V. Coles,W the Appellate Court would decline to interfere if the 

(1) 3 Mad. H. C. Bep., p. 387. 
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determination complained of were merely the result of an exercise 
of discretion on the part of the Judge in a matter which was a 
proper subject for the exercise of that discretion. But discretion 
means not arbitrary pleasure of the Court exercising it; there 
must be an exercise of a judicial discretion, and if we could see 
that there had been an exercise of it according to equitable 
principles we would not interfere. Section 27 of the Adminis- 
trator General's Act cannot be held to repeal the direction 
as to the mode in which the commission is to be calculated; 
for instance, could the Court order 6 per cent, when the 
assets had only been collected t The Court has only power to 
allow the whole or any part of the commission which would have 
been otherwise payable under the Act. One question in this case 
has given soilie difficulty and that is as to whether we have juris* 
diction to review the order of Mr. Justice Eeman. We think 
that we have power to do so. The authority to- give com- 
mission to the Adminstrator General is conferred by Sec. 27, and 
this is a function conferred on the High Court. The question 
is as to how it is to be exercised. It is very difficult to say that 
the function is to be exercised in a summary manner without any 
power to the Appellate Court to review. The power given should 
be exercised in conformity to the Letters Patent, 24 and 25 Vict.,. 
C. 104, the 13th section of which provides that the Court may 
by its rules provide for the exercise by two or more Judges of 
appellate jurisdiction and contains provisions conferring original 
and appellate jurisdiction on the Court. This jurisdiction generally 
comes into action when there is a suii In the present instance 
thei^ is no suit ; it relates to the giving of a remuneration to a 
public officer. Though this is not a suit, the power exercised haa 
to be carried into effect by a single Judge sitting in Chambers by the 
passing of an order, and there is in our opinion no groimd for 
saying that such an order is final We have fixed by our rules that 
certain matters may be disposed of in Chambers if the Judge thinks 
them fit to be so disposed of. Under this rule Mr. Justice Keman 
may have thought that he had a right to dispose of the case. 
Conceding that, by such a rule, a single Judge so acting is exercising 
a legal power, it cannot be said that his order is not open to review. 
In England a Judge, sitting out of Court, is liable to have hia 
proceedings reviewed in full Court, and there is no reason why it 
should be otherwise here. It is true that the relation of a single 
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Judge at home to a full Bench is not exactly the same as h&ce, but 
the principle is the same^ On a ccoisideration of the authorities 
cited as to the meaning of the word judgmerU, we see no ess^itial 
difference between them and the present case. The case in which 
this Court allowed an order to come under the term judgment from 
which there is an appeal was one in which the order had a final 
effect. So in the Civil Procedure Code an order rejecting an Appeal 
is itself appealable. The Charter means that an order which has a 
final effect shall be open to appeal In the Bombay case quoted at 
the Bar the order was only as to production of documents and had 
no final effect. The ground on which we admit an appeal in this 
case is that there is a. power given to this Court to hear appeals 
and there is nothing to limit the exercise of this power in the 
present instance. In a matter which is one of discretion tiie 
Appellate Court does not not generally int^ere. But discretion 
means discretion to be exercised according to fixed principles and 
not merely arbitrarily. The obvious guide would be to see wlmfc 
the Legislature provides in parallel cases. If the law says in a 
certain case that ^ is to be paid at one time and the other | at 
another, that should be followed in similar case& 'Without, tiiere- 
fore, in any way impugning the general principle that a matt^ 
within the discretion of a Court ought not to be interfered with in 
appeal, we think the exercise of the discretion ought to be on 
reasonable principles and not arbitrary. We consider, accordingly^ 
that we are right in reviewing the order of the Court below, and it 
appears ta us that taking all the circumstances of the case into 
account, a commission of 2^ per cent, is an adequate remuneration 
for the services rendered by the Administrator General and thai 
is all that ot^fat to be allowed. Each party wffl bear h&3 own 
costs in the appeal 

Inkes, J. — Concurred. 

Appeal allowed. 
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Wxt iigh €mtt at |ttaka«. 

^. 

Present: — Kernan and Kindersley, J. J. 
APPELLATE JURISDICTION. 
fi^pectaZ Appeal No. 836 of 18?6. 

Eam Doss (Defendant) Appellant. 

Cbentuvva (Plamtiff) Eespondervt. 

A person inpossesnan qf property may hrinff a suit far a declaration qf hie titl6 
thereto if he be disturbed in his possession by another person asserting his 
right to thesdme. 

The plaintiffs brought this suit to obtain a declaratory decree 
adjudging their right to a piece of land of which they were in 
possession. The plaint set forth that the property in dispute 
was the ancestral property of the plaintiffs, that they were in 
possession of it from a very long time, and that, when they 
"Were going to build a house upon the land, the defendapUta 
prevaited them from doing so. The defendant alleged that the 
land in dispute belonged to him having come to him from his 
maternal grandfather, and that the plaintifls were on it by 
sufferance. The District Munsiff of EUore, before whom the suit 
was first heard, took evidence on both sides and, finding that 
the plaintiffs were in continued possession of the property for a 
period of 50 years, gave a declaratory decree as prayed for. 
The matter then came on in appeal before the Subordinate 
Judge of Rajahmundry who confirmed the decision of the 
Munsiff, In special appeal, among other things, objection was 
taken to the very institution of the suit, and it was argued 
that it was a long established practice that a declaratory de- 
eiee ought not to be granted in iavor of a person in possession^ 

I9th July 18?6. 

Their Lordships in aflirming the decree of the Court below, 
observed, that, though it was a recognized principle of law that a 
person in possession ought not to ask for a declaration of title/i) still 
possession meant undisturbed possession and that where the plain-^ 
tiff was obstructed in his enjoyment of ihe property he should be 
certainly entitled to a declaratory decree. 

Special Appeal dismissed. 

(1) PadagaLingam PiUay v. Shcmmugham Fillay, 2 Mad. H. C. Rep. p. 333. 

6 
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Wnt lifih ®otirt of ^abras. 



Present :—H0LL0WAY J. 

ORIGINAL JURISDICTION. 

Original 8uU No. 40 of 1876. 

The Municipal Commissioners for the ) p/ ,4^4:^. 
Town of Madras ^Plavnitffs. 

The British India Steam Navigation! ../.^^.^.^ 
Company J ^^^*^^«^- 

^ fiii*i^ ^f« t« a Civil Court fbr the recovery qf profession tax under the Muni- 
cipal Act 9 of 1867. Begistraiion under S. 57 is not a condition prtceieni 
to the right to sue. 

A Company heading hi Madras is liable to tax though U has Us principal 
office in another country. 

The period of limitation for a suit of this nature is 6 y^ar^. 

The plaintiffs, the Municipal Commissioners for the Town of 
Madras, brought this suit, against the British India Steam Naviga- 
tion Company for the recovery of Rs. 1,575, being the amount of 
professional tax due by the Company for the latter half of the 
year 1871 and the years 1872-75 at Rs. 350 per annum. They 
based their suit upon the provisions of S. 57 of the Madras Municir 
pal Act IX of 1867 which runs as follows : — 

'^ On and after the day when this Act shall come into operation, 
every person who shall within the Town exercise any of the Arts, 
Professions, Trades, ot Callings, specified in Schedule C. to thia Act 
annexed shall cause his nattie to be registered in the office of the 
Mimicipal Commissioners and shall take out a certificate of such 
annual registration. Hvery person required to take out a certificate 
shall pay for the same Ktich annual sum as is in the said Schedule C. 
mentioned, provided that such annual sum shall be pajrable in two 
equal half yearly instalments on or before the 1st day of June^ and 
on or before the 1st day of December in each year. No such 
certificate shall be delivered until the payment of the first half 
yearly instalment to which the persons applying for such certificate 
ihaU be liable." 

The defendants denied their liability to take out a certificate 
under S. 57 of the Municipal Act and pleaded that the present suit 
was not maintainable in a Civil Court upon a correct construction of 
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the Act and that, except as regards the tax for 1875, it was barred 
by the Statute of Umitatioii. 

The following issues were petUed : — 

(1.) Whether the British India Steam Navigation Company 
(Limited) is a Company required by Ijaw to registw nnder tiie 
Madras Act 9 of 1867 and liable to the payment of tax under 
that Aci 

(2.) If so whether the plainti& can maintain this suit in thi£( 
Couri 

(3.) Whether the claim of the plaintiffs as to any part thereof 
is barred by the Act for th^,limitation of suits. 

(4) Whether the plaintiffs are entitled to any and what decree. 

The Advocate General and Mr. MiUer for the plaintiffs. 

Messrs. Haaidley and Johnstone for the defendants. 

Mr. Miller, in opening the case, read Section 57 of the Munici- 
pal Act No. 9 of 1867, and said that the P. and 0. Company and the 
Messageries Imperiales Company were paying the tax, and that 
the Company in question was also paying the tax up to the latter 
half of 1871. 

Mr. Handley for the defendants. The defendants cannot be 
sued in this Court as there is no debt due. Section 57 of the 
Municipal Act makes it incumbent upon the defendants to register 
their business in the Municipal Office and to obtain a certificate 
on pay]]lient of tax so that before (registry there is no tax due. For 
i^leabing to registei:, the Act pro^vddea a criminal prosecution 
befove the Magistrate, and this is the only remedy, open to the 
plamtiflBs. This has been held in the Vesti^/of St. Panoraa v« 
Batterbury^^ wh^e Willi^is J. said that "where an Act' 
of Parliament creates; a flight and points out a remedy, no other 
lemedy exiate'' The Act matees »ihe ta;iQiitg oat a certificate a 
preliminary, a sort of condition precedent to paying or the arising 
of a debt, and the only course under the present circumstances 
h to compel registration by proceeciings before a Magistrate. 

(HoLLOWAY J.— The Magisteate cannot oblige the defendant, 
to take out a certificate, but can only punish him for not doing so.) 

Mr. Johnstone on the same side argiied that the plaintifi^s 
claim was barred by t he Limitation Act No. 9 of 1871. The debt is 
" (1) 26 L. J., C. P., 243. 
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a statutory debt, and under Articles 2 of Schedule 2 of tbe Limita- 
tion Act, the period of limitation is 90 days. 

The Advocate QcneraZ. — The period of limitation is 6 years as 
will appear firom Article 118 of the Schedule which runs thus, "Suits 
for which no period of limitation is provided elsewhere in this 
Schedule 6 years." 

Mr. Havdley. — The next question is, does the Company do 
business within the jurisdiction of the Court, and is it liable to 
take out a certificate under Section 57 of the Muncipal Act It is 
submitted that the Company does not so carry on business here as 
to necessitate the taking out of such . certificate. Messrs. Binny 
& Co. are the Agents of the Company here, but they do not trade 
in such a manner as to make the Company liable to Municipal 
tax ; they have neither a separate office, nor a separate establish- 
ment for the work of the Company. If this Company were liable, 
every Liverpool merchant in whose behalf merchants here do 
business as Agents, will be liable. 

[HOLLOWAY, J. — The question here is whether the defendants 
do business within the jurisdiction of the Municipality, whether 
they take goods and carry passengers from Madras. This they 
seem to be doing, and I remember cases in which the Com- 
pany has come as defendants in this. Court. Does not the Insur 
ranee Company pay Trade Tax?] 

Mr. Millet. — The Positive Insurance Company pays the Tar. 
That Company pays Tax as Mr. O'Brien, the Agent, has a 
special office for the transaction of tlie Company's business, and for 
that business alone. 

[HoLLowAY, J.— What you say comes to this. If the defend- 
ants chose to employ a person exclusively, they would be liable^— 
as they employ a person who acts for them as well as others, they 
are exempt.] 

The Advocate Oeneral in reply. We rest our case on the 
principle laid down by Parke B. in Shepherd v. HilUjlX) that, 
wherever a Statute creates an obligation to pay money, an actiou 
will lie for its recovery unless the Act contains some provision 
to the contrary. That case was nearly on all fours with the 
present There was in it, as in this, a right of distraint, but the 

(1) U Ex., 67. " 



Digiti 



zed b^ Google 



MUNICIPAL COMMISSIONEtlS V, B. I. S. N. CO. -45 

Court held that it was a cumulative remedy, and did not displace 
the right to recover by civil suit. Section 33 of the Muncipal Act 
confers on the Commissioners a right, with the approval of Govern- 
ment, to raise certain taxes, tolls, and rates from the sources specified. 
Section 57 provides the machinery for collecting one of these taxes, 
viz, the profession tax. It is true that there is a procedure by 
distress provided in Section 89, and also a procedure before the 
Magistrate under Section 62, but they are not necessarily the reme- 
dies to be pursued. Section 95 distinctly provides for a Civil Suit. 

The Advocate Greneral was here stopped by the Court. 

His Lordship delivered the following 

Jud^efnii—Y^ih, July 1876. 

The question in this case is whether the British India Steam 
Navigation Company is represented by Messrs. Binny & Co., and 
is liable to profession tax. Everything that can be said has been 
said by Mr. Handley, and the only point on which I had any 
doubt was whether a debt could accrue before registration. The 
question resolves itself into this, can it be said upon a fair con- 
struction of the Municipal Act, that registration under its provi- 
sions is a condition precedent to the arising of a debt; or is it 
tiiat it is not a condition precedent but only a part of the machi- 
nery provided by the Act for the collection of the tax. Generally 
where a duty is imposed by a Statute and that is payment of 
money to the State, it creates a right of action to recover the 
same in Courts. But there are cases in which the Statute which 
creates liability provides a mode in which it is to be satisfied, 
and does so in words sufficiently strong to exclude the general 
remedy. In the Vestry of St. Pancraa v. Batterhuryi^) this 
was so. The Statute there provided, in Section 225, that the 
recovery of the sum should be before two Magistrates, and the 
Court held that the question whether the jurisdiction of Courts 
is excluded or not depends always upon each Statute. Upon 
the principle laid down by Baron Farke in Shepherd v. EiUsi^) 
it should be held that this act of registration, provided in the 
Act, is a part of the machinery for more conveniently carrying 
out the Act. It would be a wanton misinterpretation of the 
Act to say that that remedy has been provided as anything 



(1) 261. J., C. p., 243. 

(2) UBx.,r 



,67. 
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else but a convenient machinety for colleoting the tai, and to 
argue that, till this machinery has been put in farce» no 
debt arises. The debt ia one created by Statute, and r^is- 
tration is not a condition precedent to the arising of it The 
next question is as to the liability of the Company to pay 
profession tax. It is said that they are not liable because tbey 
have no special agent here to carry on their business, but only a 
general agent who acts for them as well as for others. The 
principle on which liability rests is trading within the place. Tim 
has been held by that great tribunal of the United States^ which 
said that the London and Liverpool Trading - Company might 
be charged at Boston as trading there though it had its principal 
office somewhere else. The defendants in this case admit that 
they are a Joint Stock Company, registered under the Act 
with a capital of 10 lacs, and it is seen that they are shipping 
goods, and receiving passengers, in Madi-as for conveyance to 
different ports. The Messageries Imperiales and the Peninsular 
and Oriental Company pay tax though their Head Offices are in 
England, and it seems to me, upon a fair construction of the 
Act, that the Company in question is also liable to professional 
tax. It should be observed that there is alWays a dear dis- 
tinction between a merchant trading in L(Midon and sending 
goods to Madras, and a merchant trading in Madras. The latter 
is always liable to tax ; the former may not be. As regards 
limitation, if the suit had been brought for non-registration, 
perhaps the 90 days limitation would apply; but, as tim is 
a suit for the recovery of profession tax, and there is. no special 
provision for it, the period of limitation is 6 years. I hoH 
therefore, that the debt is due, and is cme created by Statute 
and that registration is only a machinery fbr collecting it 
The Company must be held to be canying on bnsinesfii in Ma&as^ 
though the Agents employed by it act also for other persona I» 
therefore^ give judgment {or the Plaintiffs with costs. 

Judgment for plaintiffs with costs^ 
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^.- 

Present :—HoLLOWAY, J, 

ORIGINAL JURISDICTION. 

Original Suit No. 350 of 1875. 

Amatool Latkef Sybd Oon Nissa) p7_- ^a^ 
• Begum Sahiba jPlmnhff. 

Petumbba Doss Defendant. 

Under the Makomedan Law a gi^ hv a mother to her davghter need not be 
Jbllowed by poseeesion, and a gift oy a person qf his undivided interest in 
certain property is valid tf the property is not susceptible of division. 

An action fbr damages for wrongfkl attachment cannot be maintained unless the 
dtfenaant has fraudulmtly set the law in motion. 

The plaintiff brought this suit to have it declared that 
the property known as Dare*s Gardens is hers, and to remove 
an attachment upon the said premises by the Sliei-ifi* at the 
instance of the defendant, as well as to recover damages from the 
defendant^ for wrongful attachment. The plaint set out that 
the property in dispute became the plaintiff's under a deed of gift 
execated in her favour in 1869 by her mat^nal grand&ther, 
the late Prince of Arcot, her mother, and her aunt. She urged 
that she was entitled to the relief prayed for, as this property, 
which WSJ) hers, was wrongfully attached at the instance of the 
defendant in execution of a decree which ought to be satisfied 
from the property of the plaintiff's mother. The defendant 
aDeged that no damages cotdd be awarded as, at the time of attach- 
ment^ they band fide believed that the property belonged to the 
plaintiff's mother, that the donee^ were not competent to make the 
gift as there were two oth^ co-owners with them, that the gift 
was void as to a portion, as one of the donees, viz., the late Prince 
of Arcot; was involved at the time of the gift, and that the gift 
itself was incomplete as there was no delivery. 

The following issues were settled : — 

(1) Whether the property attached became the plaintifi^s 
under the deed of gift. 

(2) Whether the plaintiff is entitled to any, and if so to 
what, damages. 

The Advocdte General and Mr. Miller for the plaintiff. The 
practical question involved in the case is whether there was a valid 
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gift of the property in question to the plaintiff As regards the 
objection that the donees were not competent to make the gift 
owing to there being co-owners, it is clear from the evidence 
that these co-owners have renounced all their interest in the 
property; even assuming that there was no such renouncement, 
the gift would be valid to the extent of the interest of the donors 
in the property on the authority of the following passage in 
Baillie's Midiomedan Law p. 515, " The gift of a Mooshaa or un- 
divided part of what does not admit of partition is. lawful 
to a partner or to a stranger.' As regards the objection that 
the gift is void as being in fraud of creditors as regards 
one of the donees, there i^ no evidence that the Prince of 
Arcot, the donee, was in debt at the time of the gift. The 
law on the point is thus laid down by Lord Westbury, C. 
in Spirre v. WillowsO): — "There is some inconsistency in 
the decided cases on the subject of conveyances in fraud of 
creditors ; but I think the following conclusions are well founded 
If the debt of the creditor, by whom the voluntary settle- 
ment is impeached, existed at the date of the settlement;, 
and it is shown that the remedy of the creditor is defeated, 
or delayed, by the existence of the settlement, it is inunaterial 
whether the debtor was, or was not, solvent after making 
the settlement. But if a voluntary settlement or deed of gift be 
impeached by subsequent creditors, when debts had not been con- 
tracted at the date of the settlement, then it is necessary to show 
either that the settlor made the settlement with express intent to 
'delay, hinder, or defraud creditors,' or that after the settlement 
the settlor had not sufficient means or reasonable expectation of 
being able to pay his then existing debts — that is to say, was 
reduced to a state of insolvency, in which case the law infers that 
the settlement was made with intent to ' delay, hinder, or defraud 
creditors,' and is therefore fraudulent and void" 

(HoLLOWAY, J. — ^That has been reconsidered in Freeman v. 
FopeW and it was held that the abstract pi-opositions laid down 
in that case went too far, and ought to be considered in connection 
with the &cts of each case.) 

Mr. HaadUy for the defendant. The case must be governed 
by Mahomedan law which says that gifts in order to become 



g 



1) 34 L. J., ch., 367. 
I) Ii. B., 5 ch., 641. 
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complete and valid must be fbllowed by podsession. An exception 
is made only in the case of a gift by a fistther to his minor son. 
The deed of ^h is void, as all the necessary parties did not join 
in executing it^ and the gift of an undivided share is besides void 
under the Mahomedan law. No damages ought to be awarded 
in the case as the Court was not fiiaudulently set in motion by 
the defendants, and as the defendants band Jide believed that the 
property attached was answerable for the debts due to them. 

His Loidship delivered the following 

jMdgmemt :^2lM J^ 1876. 

A part of the case, I can get rid of at once. It was alleged in 
Chambers that the gift in question was a fraud upon the creditors ; 
but I see no evidence has been given of the circumstances under 
which the gift was made. It is easy to see why the defendants do 
not wish to get the gift set aside as made in fraud of aisditors ; it 
is because, even if they succeeded in doing so, they would only get 
& part of the property in question. It is, therefore, that the Sowcar 
prefers to take his stand on the invalidity of the plaintifiTs title. I 
doubt very much if the Mahomedan law applies to this case ; assmn^ 
ing, however, that it does, there is even then sufficient evidence of a 
valid gift Crenerally a gift must be accompahied by possession to 
niake it valid ; but there are exceptions to this rule, as wbeh the 
chattel which is the subject of the gift is already in the donee s 
hands. Lord Eldon has laid down in Ellison v. ELlUonO) that, in 
the case of a gift, one must do all ihat the circumstances enable him 
to do to render that gift efibctive. All this is ^ mere matter of 
intention, and certain exceptions made to the* rule lead me to the 
analogy which ought to guide me in the decision of this case. Al- 
though, under the Mahomedan law, delivery of possession is necessaiy 
to constitute a valid gift, it is laid down that, where a father makes 
a gift to his minor son and retains possession of the thing given, the 
gift is nevertheless good ; the father becomes in fact a trustee for 
his son. We are not here to make subtle distinctions, and now I 
ask what difference of principle there is between the case of a gift 
by a father to his son and that of a mother to her daughter, as is 
the case here ? What is to govern me in the decision of this case ? 
Is it the general principle that delivery is necessary to constitute a 
gift, or the subsidiary rule tiiat, wherever their exists the relation- 
ship of father and son between donor and donee, delivery is not 

(1) 1 W. 4 T. L. C. 223. 

7 
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necessary ? It is the analogy to be drawn from the latter principle 
that should govern tlie case, and the objection, therefore, as to deli- 
very does not form a sufficient ground for setting aside the gift. 
Then, it is said that the gift is invalid because it was made by one 
of several persons of an undivided share, and the other co-sharers 
did not join in it. That, however, is not my view. As to gift of an 
undivided share, if the property is unsusceptible of division, an un- 
divided share can be given, and if it be, it can be given only if it is 
adequately described. There are numerous cases in which subse- 
quent ratification is equivalent to a prior assent, and, if ever there 
-was a case where ratification ought to prevail, it is this. The head 
of the flEtmily acts here. He appeared as the representative of the 
others who looked to him for everything. What inference is then 
to be drawn from this ? If there had been no evidence whatever, 
beyond the fact that he was dealing openly and without opposition 
with the family property, that fact wotdd raise a slight presumption 
that h^ was acting on behalf of the other members of the family. 
Here the fioimily did not, and still do not object to the gift. They re- 
cognise the act of the head of the family, and this gets rid of the legal 
technicalities and subtleties as to the gift being of an undivided share. 
On the analogy of a gift by a fietther to his son, it seems to me that 
this gift does not become invalid by reason of non-delivery. The 
law allows, in consideration of neamess of blood, that deliveiy 
should be assumed. 

As to the question of damages, there is no ground for awarding 
them as there was reasonable ground for the attachment, and for 
the defendants believing that the property was their debt(»*'s. 
They might now say that Amatoolla and her husband were exer- 
cising acts of ownership over the property, and therefore they 
attached it. One cannot be made responsible for the results of an 
action at law though he sets the law in motion, unless he does it 
fraudulently. In this case no damages have been proved. The plain- 
tiffs house is like an English house in Chancery, fast decaying, and 
the attachment could not make it go to ruin. With the exception 
of the claim for damages, I give judgment for plaintiff with costs. 

Judgment for plaintiff, so far as to make the declaration, 
sought, and to order the removal of the attachment with coats. 

Note. — As to ^ft under Mahomedan Law, see Khader Hxissain 8mb v. Etusain 
Begum 8ah%ba,5 M. H. C. R. 114; Mu8$amut Amin Beebee v. MusioiMit Zeifii Beebee, 
3 to E. 87 ; 8yed Gyasoodeen Hyder v. Mussamut Patima Begtm, 8 W. B. 4 H. H ; 
Ajtim Arxnissu Begmn t. Dale, 6 M H- G. K. 455. 
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IN THB MATTER OT HAEDEO. 

"^ judgment of acquittal under the Criminal Procedure Code is no bar to the 
exercise bv the High Court of its powers qf revision under Section 297 
{Act 10 of 1872.) 

On the point referred to in the head-note, the Full Bench 
delivered the following judgments; — 

Fkabson, J. — The question on which our opinion is asked I 
understand to be whether an acquittal precludes revision under S. 
297, Act X of 1872 ; and my answer to the question is in the nega- 
tive. The terms of that section empower the High Court in any 
case, either called for by itself or reported for orders, or coming to its 
knowledge, in which it appears that there has been a material error 
in any judicial proceeding of any Court subordinate to it, to pass 
such judgment, sentence or order thereon as it thinks fit. There 
is nothing in these terms restricting the High Court's action in the 
exercise of the powers conferred upon it to cases in which persons 
have been convicted of an offence. On the contrary, it seems to me 
that the High Court is fully warranted by these terms in ordering 
a new trial of a person who has been acquitted by reason of some 
material error in a judicial proceeding of a subordinate Court. The 
provisions of S, 272 of the Code are quite distinct from those of 
S. 297 and do not militate with them. Whether, in the particular 
case out of which this refereDce to the Full Bench has arisen, there 
has been any such material eiTor in the proceedings of the lower 
Court as to call for revision is another question, which we are not 
asked to decide. 

TuBNEB, J. — In Begina v. BisHeshar Pctndey (i) an applica- 
tion was made to me to admit for revision the proceedings in a 
Sessions trial, in which the Sessions Judge had acquitted a person 
accused of adultery on the ground that he was not satisfied with the 
evidence of his guilt and inclined to accept the evidence adduced 
by the accused in support of a plea of alibi, and the petitioner 
contended that the application ought to be admitted because the 
gxult of the accused was proved by the admission of the woman 
who was at the same time on trial for abetment of the offence. 

(1) H. C. E., N.-W. P., 1874, p. 367. 



Digiti 



zed by Google 



52 THE MADRAS LAW REPOKTER. 

In refusing that application I inadvertently used language 
which warrants the condusian that in na case of acquittal can this 
Court interfere as a Court of Revision. I am not prepared to main- 
tain that view. Where there haa been an acquittal on the merits, 
where an accused person has been acquitted because the Court by 
which he has been tried holds the evidence insufficient to prove his 
guilt beyond reasonable doubt, I am still of opinion that this Court 
cannot interfere as a Court of Revision. But where the acquittal 
has been brought about by a material eiTor in the proceeding, and 
by material error I understand such an error as makes the proceed- 
ing bad in law, then I hold it is competent for this. Court to inter- 
fere. Now it is not only not an enx)r on the part of the Court, but 
it is the duty of the Court to determine whether evidence offered is 
in its judgnaent reliable or not. Consequently, althou^ this Court 
might be disposed to give credit to evidence distrusted by a subr 
ordinate Court, it could not interfere on this ground as constituting 
a material error in a judicial proceeding. On the other hand, if the 
facts found by the subordinate Court constituted the offence chargedv 
and through error of law the subordinate Court held that they did 
not constitute the offence, and therefore acquitted the accused, or if 
the subordinate Court improperly excluded relevant evidence, and 
consequently acquitted the accused, in both these cases I should 
hold that this Court had power to intervene as a Court of Revisioa 

It has been suggested that the first clause of S. 297 is control- 
led by the succeeding clauses. Although some of the cases men- 
tioned in these clauses might be held to constitute material error in 
a judicial proceeding and se to fall within the purview of the first 
clause, I have already in other cases expressed my opinion that the 
first clause is not controlled by the succeeding clauses. 

There remains the question whether, in the case referred, a pri- 
vate complainant may set the Court in motion. In my judgmeni^ 
in this as in other cases in which the Court has a discretionary 
power to call for cases for revision it is competent to the Court ta 
allow a private person to move it to exercise its powers. 

Spankie, J. — ^The prayer of the petition which gave rise to the 
reference is that the records of the case may be called for, and an 
order for a new trial be given — and the reason assigned for tha 
prayer is that the facts found by the Sessions Judge were sufficient 
to convict the defendants under S. 471, if not of direct forgery. 



Digiti 



zed by Google 



IK THB MATTEB OF HARDKO. 53^ 

I do not quite gather from the order of reference what we are 
asked to determine. If we are asked whether the Court could 
entertain the petition under S. 297 so £%r as to send for the 
record, I would say that it could be sent for if the petition 
discloses any material error in the proceedings of the Court 
below. But it seems to me that nothing of the kind is dis- 
closed by the petition in the case brought to our notice. The 
petitioner expresses his opinion that the facts found on the 
evidence by the Sessions Judge were sufficient to convict the 
defendant — but no error or defect either in the charge or in 
the proceedings on or before trial, on account of the improper 
admission or rejection of any evidence, has been shown, whereby 
there has been a failure of justice affecting the due conduct 
of the prosecution. The proceedings of the Court have been 
regular, but the Judge on the evidence finds that the charge has 
pot been established. He therefore acquits the prisoner. There is 
no appeal allowed by law to a private prosecutor from an order of 
acquittal — and in my opinion there is no power given to this Court 
to revise an oi*der of acquittal on the facts found on the evidence. 
Any revision must proceed on the ground of a material error in 
some judicial proceeding. When no such errors such as those 
referred to above are pointed out, unless there is something that 
eotdd be considered to be a material error in law, all interference 
under the first paragraph of S. 297 seems to be barred. It will 
further be observed that though where the material error is such 
that the Cdurt is empowered to pass such judgment, sentence or 
order as it thinks fit, and though these words seem to be almost 
unlimited in their range, still there does appear to be some limit 
put to these cases in which a new trial may be ordered. When an 
accused person has been improperly discharged there is power to 
order commitment, there is power to alter a finding and sentence 
and power to annul conviction, power to annul improper and to 
pass a proper sentence, and power in certain cases, of which this 
before us is not one, to annul the trial and order a new trial before 
a competent Court. But there is no express power given to order 
a new trial in the case of an acquittal on the ground that the facts 
found might warrant conviction. From these considerations I 
come to the conclusion that, as there is no appeal to a private pro- 
secutor in the case of an acquittal, so there can be no revision by 
the Court merely of the finding on tho evidence^ and if there is a 
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revision at all, it must be on some purely material error (in law) in 
the proceedings. 

Oldpield, J. — In my opinion it was not the intention of the 
legislature that the power of revision given to this Court by the 
first paragraph in S. 297, Criminal Procedure Code, to pass such 
judgment, or sentence or order as it thinks fit, when a material 
error in any judicial proceeding of a Court in any case has come to 
its knowledge, should only be exercised in the particular instances 
of error and in the particular manner given in the succeeding para- 
graphs of S. 297. I apprehend that those paragraphs are merely 
illustrative of the operation of the law in particular instances, and 
that this Court can and should revise any material error in a 
judicial proceeding coming to its knowledge, by passing such judg- 
ment, sentence or oifter as it thinks fit. 

In this view of the law the fact that an accused person ha; 
been acquitted on trial will not operate to take away the general 
power of revision, when there has been a material error in any 
judicial proceeding in the case. The law, by S. 272, Criminal 
Procedure Code, allows the High Court to entertain an appeal 
from judgments of acquittaJ, at the instance of the Local Govern- 
ment, and since it can interfere in cases of acquittal on appeal, 
I conclude it can a fortiori under its power of revision ; and 
without such a power in this Court there would be danger of 
miscarriage of justice. Such too was the view of the law under 
the old Criminal Procedure Code taken in Queen v. Qora Chaiid 
Oopee (1) by the Calcutta Court, Peacock, C. J., Trevor and 
Norman, J J. 

I am not called upon to express aa opinion whether thare has 
been a material error in the case within the m^anijtig of S. 297. 

Stuart, C. J. — This case has come back from the Full Bench 
with the opinions of the Judges, and it is now to be disposed of by 
me as the referring Judge. 

The majority of the Court, including myself, hold generally 
that we have and may exercise in such a case as the present the 
revisional power conferred by the first general substantive enact- 
ment of S. 297 of the Criminal Procedure Code. Mr. Justice 
Spankie is of a different opinion, holding that, as there is no appeal 

(1) 1 Ind. Jur., N. S., 177 ; 6 W. B. Cr. 4&. ^ 
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to a private prosecutor in the case of an acquittal, there can be no 
revision as here claimed. 

Some of my colleagues, however, do not appear fully to have 
apprehended my reference as T intended to put ifc, and if I could 
have anticipated their difficulty I would have endeavoured to have 
put the question referred in clearer terms than I have used. But, 
looking at the case in the light in which its mere statement would 
be at once understood by the legal profession at home, it did not 
occur to me to be more precise, but let me here explain myself 
more clearly by a brief reference to the opinions of my colleagues, 
Mr. Justice Turner comes nearer my own views of the case in the 
sense I have alluded to, when he expresses himself favourably as 
regards our re visional power in all cases where there is error in law, 
adding that, ** if the facts found by the subordinate Court con- 
stituted the offence charged, and through error of law the subor- 
dinate Court held that they did not constitute the offence, and 
consequently acquitted the accused, or if the subordinate Court 
improperly excluded relevant evidence, and consequently acquitted 
the accused, in both these cases I should hold that this Court had 
power to intervene as a Court of Revision'' — his meaning, I 
presume, being that, if the subordinate Court acquitted from an 
ignorant conception of the legal insufficiency of the feicts, this Court 
could interfere. On the other hand, Pearson, Spankie, and 
Oldfield, JJ., although differing in opinion as to our powers of 
revision in cases of acquittal, do not appear to have considered that 
legal error or material error was shown in the reference, and that 
it had yet to be ascertained. Mr. Justice Spankie in such a case 
as this is against any revision on our part at all, while I suppose 
the meaning of the opinion of Pearson and Oldfield, JJ., is that we 
may send for the record and then see what the error, if any, was. 

But there was a question preliminary to such an order which I 
intended should be first entertained and decided, viz.» whether the 
petition before us shows, on the face of it, a case which we can 
entertain at all, in other words, assuming the statement in the peti- 
tion to be true, does it on its face show legal error ? This is a 
question that lies on the threshold of the case, and must be first 
determined before we even admit the application, much more before 
we make any order for the record. The Sessions Judge acquitted 
the accused, and it is alleged by the petitioner that not merely the 
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facts, but the facts found by the Sessions Judge himself, were sni- 
cient to convict. Now does such a statement show or does itnoi 
show, on the face of Uy legal or material eiTor ? There is hew 
evidently the same question that is ittised, the same legal or mate- 
rial error that is intended by, for example, the demurrer to an 
indictment at home, and legally demonstrated when well taken as 
a plea — for I think any one acquainted with the principle of the 
English demurrer in criminal pleading must perceive at once that 
the principle here sought to be applied is analogous. 

Such was the reference I intended, and the question involved 
appeared to me to be a very simple one, and sufficient to raise the 
question and enable us to come to a decision as to the powers of 
revision given to High Courts in all cases. It was occasioned not 
only by the consideration I had given to the powers of this Court 
under the Criminal Procedure Code, but also by the judgments 
alluded to in my order of reference. No prosecutor other than 
the Government can appeal against a judgment of acquittal This 
power, however, is expressly given to the Grovernment by S. 272 of 
the Criminal Procedure Code. Such an appeal, I take it, is an 
appeitl on the merits of the case, that is, an appeal on the ground 
that the trial in the Court below has miscarried by the reason of the 
Judge or Magistrate not having sufficiently weighed or considered 
the evidence, and that there has been an acquittal, whereas there 
ought to have been a conviction. Such is the appeal which in 
the case of an acquittal the Government can make. A private 
prosecutor, however, has no such power. 

But, although a private prosecutor has no such power of appeal 
against a judgment of acquittal on the merits, can he apply to this 
Court for revision under S. 297 of the Criminal ProcdLure Codel 
or in other words, is insufficiency of facts to support a conviction 
such a legal error, on the face of the acquitting judgment, or other- 
wise s.uch a revisional question, as can be entertained under S. 297 i 

In the Calcutta case above referred to, Queen v. Hatu KhdnO)^ 
it was stated that the Deputy Magistrate, after hearing two of 
the prosecutor's witnesses only, and without taking the evidence 
of the remaining witnesses named by the prosecutor (two of them 
at least were 'present at the trial), and without examining the 



(1) 12 B. L. K. App. 22. 
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prosecaior himself in the presence of the accused, passed a judg- 
ment of acquittal under S. 211 of the Indian Penal Code. Tho 
Magistrate, however, being of opinion that such a judgment was 
illegal, reported the case for orders to the High Court of Calcutta^ 
and it came on for hearing before Markby and Birch, JJ., the judg- 
ment of the Court being delivered by Mr. Justice Markby, who 
said: — ''We do not think tiiat we have power to do what tho 
Officiating Magistrate asks, namely, to set aside the acquittal 
of the prisoner, and to direct a retrial. The proceedings of the 
Deputy Magistrate were undoubtedly illegal, but they have 
resulted in the acquittal of the prisoner, and we are not empowered 
by the Criminal Procedure Code to interfere when a prisoner 
has been improperly acquitted* If a prisoner has been impro- 
perly discharged we may order him to be tried, or to bo 
committed for trial, under the second clause of S. 297. If the 
Legislature had also intended us to interfere when the prisoner was 
acquitted, it would undoubtedly have been so expressed in that 
case.*' The case(i) which came before Mr. Justice Turner in this 
Court is scarcely in point. It was one in which the Sessions Judge 
had acquitted the prisoner, one Bisheshar Fandey, who was charged 
under S. 497, Indian Penal Code (adultery), and 498 (enticing or 
taking away or detaining with a criminal intent a married woman), 
and two other persons, Balak and Mussammat Bhagia, of abetment of 
the offences, and the private prosecutor presented a petition to this 
Court in which it was objected that *' the acquittal was bad in Uw, 
the statement of Mussammat Bhagia^ being sufficient to establish 
the oflfences charged against the accused,'' Such an objection 
searoely shows an error in law. It would rather appear to have 
been error or mistake on the part of the Judge in not giving due 
efieet to the evidence, and that therefore the petition was really an 
appeal on the merits, which of course could not be entertained. 
But the petition was entitled in revision, and it suggested that the 
acquittal was " bad in law" for the reasons stated, and the case was 
aigued before my learned colleague as one in revision, the coimsel 
who appeared against the petition referring to the judgment of 
Mr. Justice Markby in the Calcutta case(2). In the order passed 
by Mr. Justice Turner it was stated that the reasons for the acquit- 
tal were not obvious and it then proceeded : — "However, there has 
been an acquittal, and, as the learned counsel who appears for the 

(1) H. C. E,, N.-W. P., 1874, p, 357. (2) 12 B. L. B.> App. 22« 
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accused in tbis Court contends, this Court has no power to disturb 
an acquittal save on the appeal of Qovemment The provisions 
of S. 297 only permit the Court to interfere and order a new trial 
when an accused person has been discharged without being put on 
his trial" The judgment of my honorable and learned colleague is 
so reported, but firom the opinion he has recorded in the present 
case I am glad not to be driven to the conclusion that he necessari- 
ly holds against our power to revise. 

Respecting, however, the opinion I have quoted of Mr, Justice 
Turner and the judgment of Mr. Justice Markby in the Calcutta 
case(^), I stated in my order of reference that I was inclined to 
think that these learned Judges were rights but that the question 
was not without difficulty and doubt, suggesting at the same time 
considerations in favour of the remedy sought in the case before as. 
I pointed out that " the powers of revision by this Court under 
S. 297 of the Criminal Procedure Code are very large, literally 
unlimited, and there might be great hardship in preventing a 
private prosecutor from showing to this Court, in the way of 
reifision, that the facts and evidence relied on in defence afiorded 
no answer whatever to the charge; and it might be argued to 
be impolitic and scarcely intended that, while the Government 
can not only appeal, but, according to the judgments above referred 
to, can also apply for revision — ^and in all cases — a private pro- 
secutor has no remedy by resort to this Court against the igno- 
rance, and it may be the corruption, of a local Magistrate or Judge 
exculpating and acquittLog an offender against the Penal Code in 
the face of the clearest evidence and the undoubted facts, even 
where these facts are found by such Magistrate or Judge himself'* 
and that the right to present such a petition " appears to be covered 
by the terms of S. 297 and revision is not necessarily the same 
thing as an appeal The object of S. 272 of the Criminal Procedure 
Code, which gives an appeal to Government against a judgment of 
acquittal, was perhaps simply to allow the public prosecutor in 
such a case a rehearing on the merits, without any desire to limit 
or curtail the powers of revision whatever the extent of these may 
be." And having now fully considered the question, I have formed 
the opinion very clearly, first that a private prosecutor who can 
show on the face of his petition a proper case for revision of a 

(1) 12 B. L. B., App. 22. 
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judgment of acquittal is entitled to have it entertcdned under S. 297 
of the Criminal Procedure Goile and to an order on it for a new 
trial, or otherwise as to this Court in such a case might seem 
proper, and secondly that, inasmuch as the petition in the present 
case states that the iacts found by the Sessions Judge were sufficient 
to convict, the petition was a petition in revision which the private 
prosecutor was entitied to present, and that her prayer that the 
records of the case be called for in order to consider the suggestion 
for a new trial should be granted. 

So far, therefore, I must qualify the concurrence I expressed 
in favour of the ruling, at least, of Mr. Justice Markby(l). Accord- 
ing to the report of the procedure in the lower Court in the case 
before that learned Judge and Mr. Justice Birch, I think they 
ought to have entertained the application and to have ordered 
a new trial ; and I am clearly of opinion that the High Court 
has the power which these Judges appear to repudiate. In the 
other case in this Court my learned colleague Mr. Justice Turner 
appears to have considered and, as I have already observed, 
correctiy, that the case before him was really one of appeal on the 
evidence; but when he goes on to state that ''the provisions 
of S. 297 only permit the Court to interfere and order a new trial 
when an accused person has been discharged without being put on 
his trial," I must remark that it does not necessarily follow that 
there is no course open to a private prosecutor, or for that matter 
to any prosecutor public or private, under S. 297, who complains of 
an illegal acquittal after triaL 

But there is a question of considerable importance which was 
referred to at the hearing of this case, and as I have formed an 
opinion of my own on the subject I desire to express it. The ques- 
tion is this, whether the 6rst substantive portion of S. 297 is 
complete in itself, giving the High Court the full general powers of 
revision thereby appearing to be conferred, and that the paragraphs 
which follow this general portion of the section are to be consi- 
dered merely as examples or illustrations in the way of express 
enactment, or whether the first part of this section is to be consi- 
dered as merely introductory to the particular provisions which 
follow in the succeeding enactments and that these particular pro- 
visions contain all the powers given to the High Court ? Now, on 

(1) 12 B. L. Bv App. 22. 
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this subject, I am deariy of opinion that the first part of S. 297 
is not merely introductory to the particular enactments whidi 
follow, but that it is, on the contrary, a substantive and complete 
enactment in itself, without any necessary reference to the clauses 
wiiich follow ; and of course the powers thus given to the High 
Court are large and full, if not uulimited. 

It occurs to me to add that, in my opinion, S. 272 giving the 
Government the power of appeal against a judgment of acquit- 
tal did not affect or interfere with, much less take away, any rights 
or remedies competent to prosecutors, public or pidvate, under 
S. 297 — that S. 272 was simply an addition to the provisions 
of the Code of Ciiminal Procedure, and that before it was passed 
prosecutors could avail themselves of the revisional powers of 
this Courts whether in the case of acquittal, or otherwise, and that 
they can do so stiLL 

As regards, therefore, the question of our powers in the case 
before us and the sufficiency of that case in law, 1 am of opini<m 
that the petition ought to be admitted and entertained, and I 
admit it accordingly as an applicaticm that may be entertained 
and disposed of under S. 297 of the Criminal Procedure Code, 
and I direct the records to be sent for and notice to issue to the 
other side.— ^2%e Indian Law Bep(n^ Allahabad Series Vol. I 
page 141.^ 
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Present: — Sir James Colvillk, Sir Montague Smith and 
Sir John Byles. 

MussuMUT Phoolbas KooNWtJE ATpx^dlant. 

Lalla Jogeshub Sahay Respondent 

A person clainUng the benefit (f 8. 11 of Act 14 of 1859 (5. 1 of Aet9(f 
1871) owing to minority need not wait to bring his suit till his minority 
ceases ; his guardian may sue on his account whilst the disability of in* 
fancy continues though the suit might he barred but for his being a minor. 

The plaintiff, as mother and guardian of her minor son, 
brought this suit against the defendant to recover certain plots 
of land in their hands on the ground that the lands were the 
ancestral property of the plaintiff's son, and that they were sold 
to the defendant in execution of certain debts incurred by two 
widows of a previous holder without authority. As to some of 
these plots of land, the defence was that the plaintiff having 
on behalf of her minor son put in a petition under S. 246 of 
the Civil Procedure Code objecting to the attachment of them 
and that petition having been dismissed, she ought to have 
brought her suit within one year of the order, and, not having 
done so was baiTed. The plaintiff claimed the benefit of S. 11 of 
Act 14 of 1859, and then it was contended that, if that was 
claimed, the minor ought to wait tUl he attained his majority and 
then bring his suit. On this point their Lordships delivered the 
following 

Jtdgment: — l$t February 1876. 

This being so, the only other point to be considered on this 
question of limitation is whether the learned Judge was right in 
holding that an infiemt cannot after the expiration of the year 
bring a suit by his guardian whilst the disability of infancy con- 
tinues. Their Lordships cannot agree in this construction, which 
it would appear from the cases cited by Mr. Bell, Ramchunder Roy 
V. Umbica Dossee (i) ; Ramghose v. Oreedhur Ohoae (2) ; and 
Suffuroormsa Bibee v. Noorul Hossein (8), has not been accepted 
or followed by the Courts in India. It is unreasonable in itself, 
since it implies that the infant's claim, which is admittedly not 
(1) 7 Suth, W. B. 161. (2) 14 Buth. W. E. 429. (3) 17 Suth. W. R. 419. 
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barred, was asserted too soon rather than too late ; and it cannot 
be the policy of the law to postpone the trial of daima Again, to 
render such a construction imperative, the phraseology of the 11th 
section must be altered by making the words "^ after the disability 
shall have ceased '' precede, instead of following, as they do, the 
words "within the same time." Their Lordships are therefore of 
opinion that the plaintiflTs suit is not open to tiie objections that, 
in so fax as it concerns the properties in question in Nos. 238, 240, 
and 245^ it has not been brought within the proper time. 
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%\u pgk Court of ^l^ra^. 



APPELLATE JURISDICTION. 

Present:— Sia W. Moboik, C. J. and Kikdebslet, J, 

Special Ajppeat No. 231 of 1876. 

Kooppoo KONAN AND OTHSSS ..(DefendnntH,) Appdlants. 

Chiknayan Pillay (PMntif.) EespondeTO. 

The nndimded interett of a Hmdu eo-parcener in family property is not attack' 
able €^Ur Us deaik in exeoiUion qfa personal decree eotained €igainst him 
aUme. 

The plaintiff brought this suit, as assignee of a personal decree 
obtained against the 1st defendant's deceased u&divided ooosin, to 
render liable on account of tiie said decree- the l-18th shai« of Om 
fiunily property to whidi the debtor would have been entitled if he 
had daimed division during his life^time. The d^endants, the 
present members of the family to which the debtor belonged^ 
pleaded, among otiier things^ that the debt having been ccmtracted 
for the private use of the debtor who had no property of his own, 
the joint property of the family could not be made answerable fot 
the discharge of it, all interest of the debtcnr in the property having 
ceased at the time of his death. The District Munsiff of Palghaut 
admitting the validity of the defendant's contention gave judgment 
against the plaintiff observing (Hi this contention. 

^'Tke point for ccmsideration is wheth^ the defenduits ances- 
Ind joint property csa be legally held liable for the debt secured by 
the decree in Suit Na 372 of 1870. As r^ards this point, it 
appears from &e examination of the plaintiff's and defendants' 
witnesses that the aforesaid decree was the result of collusion 
between the present plaintiff's younger brother and the deceased 
Appavu Eonan, that the deceased was not in a position singly to 
ccmtract the debt, that the deceased was not living in the defend* 
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ant's family house at the time the said debt was alleged to have 
been incurred, and that he was living apart from the family, and 
was leading a dissolute life, having kept a concubine, and given 
himself up to drinking and gambling. It is contrary to law and 
equity to hold the defendants' joint family property liable for the 
debt alleged in the plaint to have been contracted by the deceased 
Appavu Konan who thus misconducted himself. The plaintiff 
himself admits in the deposition given by him as defendants' wit- 
ness that the deceased Appavu Eonan acquired no property of any 
kind. The interest which the deceased Appavu Eonan had during 
his lifetime, in the property which was not acquired by him or the 
defendants, and which was his ancestral joint property ceased to 
exist on his death. The debt incurred by the deceased Appavu 
Eonan, who waa maintained by the family, who obtained no. 
property in a division, and who was a bad character, cannot be 
charged on the joint property aforesaid." 

The Subordinate Judge reversed the decision of the Munsiff) 
and remanded the suit for an ascertainment of the deceased debtor's 
share in the fisimily property with the following remarks : — 

" The late Munsiff has dismissed the original suit upon grounds 
which appear to me to be of no weight at all in the present 
ease : — they are I, that it is contrary to equity and law to hold 
coparcenary real property answerable for a debt contracted by 
a junior coparcener who lived apart from the family house and 
led an immoral, intemperate, and gambling life, and II that the 
share which the debtor, in his lifetime had in the said property 
ceased to be his from the time of his death. No authority is cited 
in support of the first ground, and I am of opinion that the charac- 
ter of the debtor, assuming it to have been as bad as is allied, 
should not operate as a bar to his share of the property being held 
answerable for a debt which he admitted to have contracted ; and 
that it would be more in unison with equity to hold it answerable 
than to deprive the creditor of his money. The second ground 
is so unreasonable that I think it may be passed over without 
comment." 

The Courts below, considering themselves bound by this deci- 
sion on the question of law raised, ascertained the debtor's share 
to be l-18ih of the family property and decreed that the plaintiflTs 
claim may be satisfied out of this. Against these decisions, the 
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defendants preferred a special appeal and rested their case solely 
on the question of law above alluded to. 

The Advocate General and Doramwmy Iyengar, for the 
special appellants. The undivided interest of a coparcener in 
joint property is not liable to attachment after his death for a 
decree obtained against him ; such interest, the moment the copar- 
cener dies, merges in the other members by right of survivorship, 
and there is nothing to be attached. This principle was laid 
down in Uddrami v. Bdnii Pdnd/ujiO) where it was decided that 
the principle of law that assets are liable for the debts of a deceased 
person in the hands of his repi*esentatives, applies only to separate 
estate and not to the joint property of a Hindu family. In this case 
the deceased debtor during his life-time had a right to claim parti- 
tion in the &mily, and that claim ceased with his death, and there 
actuaUy remains nothing to pursue after his death (4 N. W. P. Rep. 
137). In Vitla Bviten v. Yamenam^maW it was decided that, 
though a co-parcener may make alienations of his interest during 
his lifetime, he cannot will it away in such a manner as to take 
effect after his death, as the right of survivorship comes in, and» 
following this analogy, it ought to be held that after the death 
of a co-parcener there is no interest whatever to be attached. It 
is submitted therefore that the judgment of the Courts below 
should be reversed. 

Mr. JdicheU in reply. I have not been able to find any authority 
to support the contention that a deceased member's share can be 
followed after his death. There are cases in which creditors have 
been allowed to claim partition of £unily property during the 
debtor's life-time, and the present case goes a step further. The 
creditors must have lent the money on the understanding that 
there was property of the debtor, which could be rendered liable for 
the debts due to them, and it cannot therefore make any difference 
whether the debt was a personal one, or charged upon the debtor's 
interest in the property. Both the decree and the attachment 
were made before the debtor's death. 

Judgment '.--iiith July 1876. 

The decree must be reversed and the Munsiff's order of dis- 
missal affirmed. The debt of the deceased was a separate debt 

" (1) 11 Bom. H. C. Eep., p. 76. 

(2) SMftd.H.aBep.,p.6. 
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persoiial to himself and not a charge on the famDy {property, and 
the decree obtained did not alter its nature. On his death, his 
interest in the fEimily property ceased, and nothing having been 
done up that time to constitute his private debt a charge on his 
share of the land, the suit is not sustainable. The appellanta 
are entitled to the costs of this litigation. 

iro<«.— At ih% first hMring of this appeal on tlie 5th Maj 1876, the ObieC Jus- 
tice made the f oHowmg ohserrations :— I am not aware that it can be ooatended 
that the uadivided interest of a coparcener which passes by sunriTorsh^ to th» 
other eoparoeners by his death earn be proceeded against in ezeention. A distine* 
tion mast be made between a spedfio charge on tiie land and a general decree 
which is merely personal. fiTcry debt which a man incurs is not necessarily a 
charge upon the estate, and there is no reason f of saying that a man who haa 
obtained jiadgment against sa undiTided member of a joint family has established 
a charge upon the property. 

Appeal allowed. 
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APPELIATB JUEISDICTION. 

Present:— Sib W. Mobgan, C. J. and Hollowat, J. 

Aj[^peal No. 8 of 187& From the Original Side. 

Bbown.- (Plai/iitif) Appella/nt 

SAaAVAKA MooTHOo tiLLAY...^...(Le/€ndant) MeapondmL 

Tk$ d^bndant a coffee mereicmi eoniraeted with the plaint^ a coffee 
kroker, thai the latter should supply him with coffee at a certatn priceand 
receive a commieeum for the eame, the price of coffee being paid on 
deliffery. In an action fbr damagee fitr breach tf cont$*aet on the 
d^endant'e part by his neglecting to supply the plaint^ with fisnds ; 

Hup. — That mere negotiations by the pUMdiff with sellers qf coffee to take 
it at a certain price did not constitute such a fhilfUlment qf his part qf' 
the contract as to entitle him to damages, 

QUABBB.— TFl^AfT the plaintiff could he oonsidored as ha»mg fitffUled his 
. contract \f he purenased coffee at a price higher than the stipulated one 
and paid the aifference from his commission. 

Per Hollowat, J.— ^ a man who is dbUffed on the happeniny qf a oertaim 
condition fraudulently prevents it from being Jh^lfitUd, he u liable as 
if the condition had been fkljtlled. 

The plaintiff brought this suit for the recovery of Es. 10,800 
as damages for breach of contract on the part of the defendant* 
The plaintiff^s all^ations were that he, as. a produce broker^ con* 
tracked with the defendant, a coffee merchant^ on the 5th February 
1875, that he would purchase for him 1,000 tons of coffee within 
the 15th March 1875^ that the price for the same was to be paid 
on delivery of the coffee to the defendant's gumusta, and that the 
plaintiff was to get a commission of 1} per cent on his purchases^ 
and that owing to the defendant's neglect to supply him (the 
plaintiff) with funds at the proper time, he was not able to effect 
the purchases and earn the commission. Hence the suit. The 
defendant pleaded that he was always ready and wilUng to per- 
form his portion of the contract and that the plaintiff was entitled 
to nothing, as he never delivered any coffee to the defendant or his 
gumusta^ on the tenns of the original contract. The case having 
ecmie on {(x final hearing before Mr. Justice Kindersley, evidence 
wag taken cai both side^ and the leaned Judge found that, owing 
to th^ high prices qf coffee^ the plaintiff waa not ina position to 
complete his contract and to effect delivery, but that he was 
letertbelesa |»itiUed tc son^e remuneratioQ for his tirouble^ and 
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awarded a sum of 500 Bs., as the sum he was entitled to recover 
upon a quantum meruit. 

The following is an extract from the Judgment : — 

'' It appears that defendant was about to send a man with 
earnest-money to Veerajendrapet when the plaintiff returned to 
Madras in order to get an extension of time. The defendant extend- 
ed the time, but I do not find that there was a new contract. In 
fact it was in substance a continuation of the old contract. The 
plaintiff returned to the West Coast, but he was never able 
to purchase within defendant's limits. If plaintiff had been 
an ordinary broker doing business in the open market, he 
would not have been entitled to any damages, and he him* 
self does not appear to ha\e been very confident as to his 
rights. But it was a part of the agreement that, in devoting 
himself entirely to the defendant's service, the plaintiff * was not to- 
trade in coffee either on his own account or on account of others, 
and this part of the agreement the plaintiff appears faithfully to 
have observed while his failure to purchase at Yeerajenderpet 
where he had expected to meet with success appears to have arisen 
from the state of the market, and not from any want of zeal and 
industry on the plaintiff's part. It would not be fidr that plaintiff 
should have nothing for his loss of time in the defendant's service, 
and for his abstention in the meantime from other profitable 
business in pursuance of the contract. I therefore think that the 
plaintifl^ who has spent his time in the defendant's service, is 
entitled to recover upon a quantum meruit, and considering 
that he was to have been entrusted with business to the 
extent of seven lacs of rupees, I think that the defendant 
ought to pay him rupees 500. This claim of rupees 10,800 
appears to me to have been based on a misconception of the 
plaintiffs' rights^ and therefore I shall not make any order^ for 
costs." 

Against this judgmmt the plaintiff appealed 

Mr. MiUer instructed by Mr. Champion for the appellant. 
From the evidence it is dear that the plaintiff was ready and 
willing to perform his contrsKjt. He had arranged for the 
purchase of coffee from several merchants, and it was only owing 
to want of funds that tho bargain was not completed^ The 
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plaintiff haYing sustained loss owing to the defendant s default, 
he is entitled to the relief asked. 

[HoUoway, J. — The contract with the plaintiff seems to be that, 
if he will so purchase coffee for the defendant, that it may be put 
" free on board" at a certain price, he wiU adYance money to enable 
the plaintiff to earn the commission. In this case there is no 
aYerment of dellYcry of coffee by the plaintiff to the defendant's 
gumasta.] 

There is CYidence of tender. 

[Hollov)ay, J. — The CYidence only comes to this ; the plaintiff 
seems to have said, there is a great deal of coffee that I can get 
from these merchants if you choose to pay for it. But the 
Judge says that you neYer could have done what } ou promised 
to do.] 

This was a new case set up at the final hearing and the 
plaintiff was taken by surprise and was not able to adduce 
proper CYidence that he could have done what he contracted for. 

[Holloway, J. — There is no surprise there ; this matter need not 
have been specially pleaded ; it forms a part of the case.] 

Even assuming that the plaintiff could not have purchased 
for the amount mentioned in the contract, if the defendant had 
advanced money when the negotiations were made, the plaintiff 
might have purchased at a little higher rate, and, by selling 
to the defendant for the contract price might have earned a 
portion of his commission. There is, besides, CYidence that the 
plakitiff was quite willing to perform his part of the contract on the 
8th Murch 1875, and the defendant was not prepared to take deli- 
very and perform his part of the contract. 

[Chief Justice. — The plaintiff miBst show that he had the cofifee 
ready to be delivered at the jNroper place for the prke agreed upon. 
He must show something more Uian mere arrangements with the 
coffee merchants, — that the coffee was ready to be delivered. 

Holloway, J. — There must be an examination before payment 
the plaintiff must say, here is coffee, examine it and pay for it] 

Messrs. Handley and Johnstone for the respondent were not 
called upon to reply. 
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Their Lordships delivered the following 

Judgments i^2nth July 1876. 

Sir W. Morgan, C. X — It seems to me that the decision of the 
Judge cannot be interfered with. There is evidence that, for a certain 
period, the price of coffee did not allow the broker to deal within 
authorised limits, and it is not clear to me that the price waa ever 
such as to enable bim to effect his contract. On either assumption, 
the plaintiff was not in a position to complete his contract. Clearly 
we ought not to disturb the decree of the Judge unless the plaintiff 
shows a complete bargain as between buyer and seller, and he ought 
not to be allowed to earn his commission unless he shows that 
he has done all that is necessary on his part to complete his 
contract, and, if he has failed, it is because its performance has 
been dispensed with by the other person. It is very true that 
the evidence shows that he had negotiated with sellers of coffee, 
but I am not satisfied that the negotiations were ever brought 
to such a condition, that the delivery of the coffee at a certain place 
may have been demanded. To entitle the plaintiff to recover, the 
evidence must show that the coffee was ready for delivery and 
would have been delivered if mouey was there. This does not 
appear in the case. There is no doubt a temptation to the plaintiff 
whose contract time is running out to make out a case, that coffee 
was ready for delivery, but the prices of coffee seem to have pre- 
vented him from making any purchase. I am not inclined to disturb 
the decree of the Court below. 

HoLLOWAT, J. — I am of the same opinion. It hi^ been said 
that great injustice has been done to plaintiff by a point having 
been allowed to be raised at the final hearing which was not raised 
in the pleadings, but it does not seem to me that it is so. The case 
is one of a contract of commission and the defendant is bound 
to pay if the plaintiff has onnpleted his purchase at such a price 
that the coffee^ might be put ''free on board" for the origiDal 
contract price. I am not prepared to say that, if it could be shown 
that the plaintiff was willing to sacrifice a portion of his oommiasion 
and buy at a higher price for sale to the defendant at the price 
contracted for, the defendant would be bound. The case is one of 
great difficulty to the plaintiff, and requires strict proof on his part. 
It is a case in which it is necessary, in order to recov» from the 
defendant, that certain conditions ought to be performed. It mb 
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conceded that these have not b^n performed, but it is sought 
to recover on the maxim that as often as a person who is obliged 
on the performance of a certain condition prevents it fix)m being 
performed, he is liable as if the condition had been fulfilled. This 
is a broad statement of the law, and the principle is that if a man 
be obliged on the happening of a certain condition and fraudulently 
prevents it from being fulfilled, he is liable. That case requires 
strong evidence. In this case, if the condition has not been fulfilled, 
there should be some evidence of defendant having fraudulently 
prevented its fulfilment ; if, in consequence of the plaintiff's repre- 
sentations, the defendant did not s^id money, he is not responsible. 
I am not satisfied that the plaintiff could have earned his com- 
mission save for the acts of the defendant. It appears clear from 
plaintiflTs witnesses that, at the price to be paid for native coffee, it 
would have been impossible to put it on board for ihe original 
conti'act price. I can't help thinking that this was a sort of flourish 
given to the transaction towards the dose of the contract period. 
On the evidence it is clear that, so &x from its being believed that 
the def^endant's conduct prevented the plaintiff from earning his 
commission, he himself could not have fulfilled the condition. I 
agree with the Chief Justice in thinking that the appeal should bo 
dismissed* 

Appeal disnUssedL 
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€he ^igk Court of ^abra0. 



APPELLATE JURISDICTION. 
Present:— Sir W. MORGAN, C. J. and Holloway, J. 

Special Appeal No. 883 of 1876. 

KistnanNair (Plaintiff) Appellant 

Ukomu Menon (Defendant) Respondent. 

Every person called a Sianofitdar in Malabar cannot be said necessariltf ie 
have only a life-interest in stanom property. To entUle a person to put 
forward this contention, it must be shown that the stanom is of e 
peculiar nature. 

Even stanom property of this peculiar nature is liable to be charged fat 
beneficial purposes qf the family. 

The plaintiff, a Stanomdar, brought this suit to set aside a 
sale in execution of a decree obtained against his predecessor on 
account of certain debts incurred by him, on the ground that the 
property sold was the ancesti-al property of the plaintiff's stanom, 
and no Stanomdar had any right to alienate it beyond the 
period of his own life. The defendants who were in possession 
of the property pleaded that the debt had been incurred for 
the purposes of the stanom and that it should be paid out d 
the stanom property. The District Munsiff, being of opinion, 
that a Stanomdar had only a right of enjoying the profits of 
the stanom property and no power to alienate it, gave a decree 
for the plaintiff as prayed for. The District Judge of South 
Malabar, before whom the matter went in appeal, found that 
the debt was contracted for the purposes of the stanom and 
that thei-e was nothing to prevent an absolute sale of the 
stanom property for the liquidation of such a debt; he, there- 
foro, reversed the decision of the Munsiff and dismissed the 
plaintiff's suit with the following remarks: 

" I do not think I can draw any unfavorable inferences against 
1st defendant from the fact that he purchased the decree in 
Original Suit 10 ot 1865 for 826 rupees. With the opinions held 
in this district as to the inviolable nature of stanom property, it 
was very doubtful whether he was purchasing more than the then 
stanom holder s life interest, nor can I assume that the award of 
the arbitrators was not bond fide. The grounds assigned by them 
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for holding the stanom property liable for the debt appear to me 
to be perfectly sound. I am of opinion that the recovery of lands 
formerly appertaining to the stanom and which had been lost by a 
predecessor's default, carrying on suits for that purpose, performing 
funeral and marriage ceremonies and repairing the stanom house 
are legitimate purposes for which to borrow money on the security 
of stanom property, and I think that there is sufficient evidence 
that the money was borrowed by plaintiff's predecessor for one 
of these purposes. 

" I am quite unable to see that stanom property is more sacred 
than Zemiudary property, and .though plaintiff has fr<toi the first 
persistently contended that the debt incurred by his predecessor 
could not bind the stanom, I do not see that he has produced 
evidence sufficient to rebut 1st defendant's evidence. Tliere is 
no evidence whether the income of the stanom is sufficient to 
meet the expenses, nor whether the late stanom-holder was 
extravagant. The only point in his favour is that the principal 
(7,000 rupees) was borrowed in the space of four months on 
seven documents. 

" In the view I take, the decree of the Munsif must be revei-s- 
ed and the original suit dismissed. As tiie suit was brought to 
raise a question which might fairly be raised between the parties, 
and as Ist defendant will now be a great gainer by the decree 
which he purchased, I think that each party should bear his own 
eosts in this and the Lower Court." 

A special appeal was thereupon referred, Mr, Handley appear- 
ing for the appellant and the Advocate General for the respondents. 

[Holloway, J. — The word Stanomdar is mere sham; he is like 
every other ordinary person.] 

Mr. Handley, ^Th^ Malabar law is that the Stanomdar 
has only a life interest in stanom property and such pro- 
perty ought not therefore to be made liable for the debts of 
^ Stanomdar. 

[Holloway, J.— That is only in the case of the Zamorin, and it 
is upon a principle of public and not private law. The Govern- 
ment took his territories from hiro and gave him something in 
return, and in this he has no interest beyond his life. 
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Chiaf Justice^ — Even property in which a person has a lif» 
interest is alienable under certain circiunstanoes. It is found here 
that the charge was for the benefit of the family, and, under the 
circumstances of this case> an alienation would hold good even in 
the case of endowments.] 

Those that took the property took it upon the understanding 
that the alienee had only a life-interest in it, and there can he 
nothing inequitable in taking the property from the hands of suctf 
people. 

The Advocate Qene^al referred their Lordships to the decision 
in Special Appeal 585 of 1874, wherein it was held that staBom 
property was perniaikently alienable. 

Mr. Justice Holloway delivered the following 

JudgmpU :—2Qth July 1876. 

The judgment of the Civil Judge ought ta be affirmed in 
this case. The word Stanom is one of those instruments with 
which Malabar practitioners conjure and frighten the young; 
Judges that go into those .parts without a knowledge of the 
customs of the countiy. There is no doubt in saying that the 
word Stanom is one^ of varying significance, and to say that a 
certain species of property is Stanom property lieads us to nothing: 
In an ordinary Malabar family tiiey often agree that two women 
shall hold property and no alienation is to be made of' it, and this 
ihey call Stanom property. Z know that in one case a pre- 
tence was laid that a family had different houses and four 
kamavans^ and the property was said to be Stanom property^ 
and this pretension like every other of the same kind burst, and it 
-vi^^ found that there was no room for any pretence of the sort 
With regard to the Zamorin's property, it has been held that none 
of these can charge- the property beyond his own life, and there axe 
cases in which such alienations have been set aside ; that is how- 
ever, upon different grounds. The Zamorin, though a subject, waa 
once a Prince, and he has been bound by treaties with the English 
Government. His is a public right and ought to be decided on 
public grounds, and it has been held that such a person cannot 
alienate so as to impoverish his successors. His Stanom is <if a 
peoidiar nature,. As I have already said, a number of other land- 
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holders of an inferior character call themselves Stanomdars, give 
themselves grand names, and try to put themselves in the position of 
the Zamorin, and claim the privileges enjoyed by him. In the first 
place I should not be inclined to admit their pretentions, unless it 
should be decided that the Stanom is of such a i>eculiar kind that 
no alienation of it can be upheld. I am not prepared*to say that in 
tins case it is of such a nature and much less that it cannot be 
alienated under any circumstances. There is nothing to 8ho^ that 
this man here is in any way better than the other Nairs of the 
ooantry and that the property in question cannot be charged even 
for beneficial purposes. Upon this ground the special appeal should 
be dismissed with costs. 

Special Appeal dismissed. 
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%ht f igk Court rf ^abras. 

APPELLATE JURISDICTION. 
Present:— SikW.Moeoan, C. J. and Innks, J. 

Begnlar Appeal No. 87 of 1875. 

Nagaukoa Thaten & OTB'BR&...(DefendanU) Apj-^llants. 

Vbllusamy Tbaten ^Plaintif) lUwpondent, 

A Sindu f^Mer Aa# larger pewert qf dUpo*itim awer ancestral moveable 
properiy than over ancestral immoveahte prepevty. but a eon can clam 
partUion efhoth species of propevty front tJkfhtker. 

The plaintiff, as son of the 2nd defendant, brought this suit for 
recoTery of his share of the family moveable and immoveable 
property in the hands of the Ist defendant, the managing member. 
The defendants denied the sonship of the plaintifi; and pleaded 
that, at any rate, he had no right to ask for a partition of the 
moveable property in the 1st defendant's hands daring his fether's 
lifetime. The Subordinate Judge of Madura decreed for the plain- 
tiff as prayed for. 

The following is an extract from his judgment on the questioa 
of law raised : — " It is argued that the moveable property daimed 
by the plaintiff is not subject to division, but on this point 
the Mitakshara, Chapter 1 S. 27, [Stokes*^ Hindu Law Book» 
page 373], gives it as a settled point that a father can only 
part with property other than unmoreables for indiispensable act» 
of duty, and for purposes prescribed by texts of law, as gifts through 
affection, support of the family, relief from distress, and so forth r 
if, therefore, a father, as in the present instance, fraudulently resigns 
his share in the ancestral moveables wherein his son has an equal 
share with him, this resignation should not affect the son unless it 
be for one of the purposes spei'ified. Lb the present instance, I 
liold that the son (plaintiff) ia entitled to a shaie in any part of the 
moveable propeiiy which is found to befong to the ancestral estate.'^ 
Against this judgment the defendants preferred a regular appeal 

The Ad^jooate General (with him T. liama Bow) for the appel- 
lants. The son is not entitled to demand! from his fiEtther a partitioa 
of ancestral moveable property. Sausee C, /., remarked in 1 Bom- 
Bep, A pp. &3^ that ''the right to compulsory partition^ if it exist 
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at all, does not extend to moveable property/' In 3 Mad Rep. 
456, the Court observed that the son conld not complain of an, 
unequal distribtttion by his &ther oi &mily jewel?, &c; Mitakshara 
<;h. 1 sec. 1, para 27, shows that the sons have a control over their 
father's pow^ of disposition with reference to immoveable property 
alone so that his powers over moveable property are not limited. 

Mr, O^SuMinan for the respondent. 

Their Lcmiships delivered the following 
Judgmeni : — 

The estate consisting of moveables and immoveables, is admit- 
tedly ancestral The rule, which may be extracted fiom the 
authorities, to which we have been r^erred, seems to show this, 
and no more than this, vis., that the fitther has a larger power 
of disposition in the case of the first than he has in the case of th« 
second description of property* But this enlaiged power of 
disposition over moveables is not inconsistent wiUi the notion that 
the son also has by birth certain rights in ancestral property 
moveable and immoveable, which remain in force, until they have 
been defeated by the actual exercise of the father's legal powers 
of disposition. The plaintiff is entitled to the relief sought, both 
in respect of the moveables and immoveables. 

Appeal disnUsaed. 
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^he lifih €onti nf ^abras. 



28^ JttZy 1876- 

APPELLATE JURISDICTION. 

Present :— Sir W. Morgan, C. J. and Holloway, J. 

Evened Case 12 qf 1876, 

Wiere the suhstaniial question at issue is one ^ title the case is not one eogni- 
sable by a 8maU Cause Court. The mode qf bringing the case before the 
Bigh Voutt is by an appeal and net by a rtferewce. 

This waa a case referred for the opinion of the High Court 
by Mr. H. Wigram, the District Judge of South Malabar, under the 
provisions <^ Section 28 of Act 23 of 186 1> which provides tliat in 
those cases where no special appeal lies owing to the claim being of 
a nature cognisable by a Small Cause Court, the Court deciding the 
case may refa* any question of law to the High Court of its own 
motion or on the application of the parties concerned. The facts 
of the case are briefly these. The plaintiff brought this suit 
for the recovery of a certain quantity of paddy, or its value, from 
the defendant who was a trustee of a certain charitable endowment 
upon a temple made by a perscm since deceased. His allegations 
were that the endower since making his endowments in favor 
of chaiity and in honor of the pagoda executed a document entitl- 
ing him (the plaintiff), a priest^ to receive a certain quantity of 
paddy from the trustee every year. The defendant denied the 
plwitifi^s right to advance any such claim, and said that the gift in 
favor of the charity having been complete at the time it was made, 
no subsequent arrangements between the donor and the plaintiff 
could have any effect upon it. The District Munsif decreed against 
the plaintiff and the DisUict Judge reversed this decision, observ- 
ing that there was nothing in the Hindu law to prevent this 
disposition in favor of the plaintiff. At the request of the defen- 
dant, a reference was made to the High Court on the point, whether 
the deceased endower had a right to create a charge upon the 
property in favour of the plaintiff. 

The Advocate General for the defendant. 

[tiolloway J. — I have doubts if this case can be referred at all ; 
it involves a question of title.] 
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The Advocate Qeneral. — ^A full Bench at Calcutta(i) has ruled 
that even though a question of title turns up incidentally in a suit, it 
is nevertheless cognisable by a Court of Small Causes if the claim is 
bebwBs. 500. Tt is so here ; the daim is for paddy or for its value 
and, in the adjudication of that, a question of title incidentally 
turns up. 

The Court held that the question referred was clearly one 
of title, viz : whether the annuity can be properly charged upovi 
property in the hands of the defendant ; and that, as it was the 
substantial question at issue, the suit was not cognisable by a 
Small Cause Court. The proper mode of bringing the case before 
the High Court was by a special appeal 

(1) Sath F. B. RoL 127. 
2fo(0.«-See DOwMi ▼. DikMi. 2. Bom. Rep. 4. 
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Wxt Jigh Conrt of ^abras. 

APPELLATE JURISDICTION. 

Present:— Sib W. Morgan, C. J. and Holloway, J. 

Regular Appeals Nos. 6, 19 & 21 of 1876. 

No. 6. 

KoDiALUM RuNGAsiWMY Iyengae (Plaintiff) Appellant. 

SuDARSANA BuTTER (Defendant) Respondmt. 

No. 19. 

SREEMAN SADAGOPASrEESADAGOPA-... ■) ,T>i . .-iTx A ,7 J. 

swAMY Avergul Madatheputhy } (Pl^^ntxff) AppeUarU. 

SuNDARSANU BuTTER AND OTHEJRS (Defendants) Respondents. 

No. 21. 

Regunath Iyengar and others (Plaintiffs) Appellants. 

SuDARSANA BuTTER AND OTHERS (Defendants) Responde^Us. 

In a suit fishing for a declaration that one idol had a right to be carried to 
another idol and to receive certain honors and offerings' 

Held, ^^ Morgan^ C. «7"., that, there being no allegation of any obstruction 
of any right of passage, the suit ioas not of a civil nature and not cognisable 
in a Civil Court, 

MjlU), also, that a Magistrates decision punishing one sect of Brahmins for 
carrying their idol with certain marks was not open to revision in a Citnl 
^it, 

Pbb Holloway J., such a riaht to carry the idol with these accessories, according 
to the current of recent decisions, is not cognisable by a Civil Court 

QuABBE, whether these decisions are correct The word " CivU" as used in the 
Code is not opposed -Xo " JEcclesicutical,'' and ** rights qf a civil nature' 
mean " rights vested in the citizen and which fall within the domain of 
private amd not public law," Money or money's worth is no ingredient if» 
such a right of action. 

The facts in Regular Appeals Nos. 19 and 21 of 1876 suffi- 
ciently appear from the following judgments of the District Judge 
in these cases : — 

Original Judgment in Regular Appeal No. 19 of 1876. 

" The plaintiff in this case is the Gurukal or High Priest of the 
Ahobilam Mutt and many other devastanoms, and ia the Oura 
or Priest of all the Vadagalay sect, and of some of the Tengaky 
sect, and he sues in that capacity. 

'' Within the Ranganadaswami Devastanam at Srirangam, 
there is a temple of Vedanta Desikar, and the plaintiff alleges that 
from time immemorial it has been the custom on certain feasts 
to take the idol of Vedanta Desikar, wearing the Vadagalay Namom 
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or mark, and accompanied by Yadagalay insignia, to the Ranga- 
nadaswamy, there to perform certain worship and ceremonies and 
to receive certain offerings, and then go in procession through the 
streets, and he states that in December 1873 at the Addeyona 
festival the idol was taken as usual but Ist to 6th defendants 
prevented the performance of worship and the observance of the 
usual ceremonies and the making by 7th and 8th defendants of the 
usual offerings by faUely alleging that the Yadagalay Namom was 
an innovation. 

''And the plaintiff prays for a decree establishing the right 
of Vedanta Desikar to go> wearing Yadagalay Namom and accom- 
pained by Yadagalay insignia, before the Banganadaswami, there 
to perform worship and receive offerings as set out in the plaint ; 
and he farther prays for an award of rupees 2,529-12*6, viz., rupees 
100 for damages incurred owing to the non-observance of the usual 
hcoiors and rupees 2,400 damages for loss of reputation suffered by 
plaintiff and Yedanta Desikar ; and rupees 29-12-G the value of 
the offerings withheld. 

" The 7th and 8th defendants admit the plaintiffs claim and 
plead that they have not hindered the due observance of the 
ceremoniea 

"The Ist to 6th defendants plead that the suit is not cogniz- 
able being purely of a religious nature ; that the damages olaimed 
are not recoverable being claimed of no legal right but in matters 
of mere devotional respect and further being barred by lapse of 
time. And they deny that the tem'{de of Yedanta Desikar has ever 
been subject to the Aghobila Mutt; that it was ever usual for 
the idol of Yedanta Desikar to wear the Yadagalay Namom, or 
to be carried in procession -with that mark and accompanied by 
Yadagalay insignia, and that any damage whatever has been 
sustained by either plaintiff or Yedanta Desikar. 

" On these pleadings a question arises which may be disposed 
of before any evidence is taken, and this is whether the suit is 
cognizable by this Court. 

**And I think there can be no doubt that at least the greater 
part of the plaint relates to matters with Which tiiis Court has 
no power of interference. This Court certainly catmot deel^ as 
plaintiff wishes it to do, that the particular cer^aftonial observances 
let oni in the plaint, or the honors usually paid to Yedanta De^kar 
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should be observed ; such matters are most certainly matters purely 
religious ritual and ceremony and cannot be enforced by a Civil 
Court such as this Court is constituted, and the fisMst that in addition 
to the honors certain offerings are claimed, and to those offerings 
a money value is given will not alter the case. 

"Those offerings, as plainly appears fix)m the plaint, are not 
in any way offerings which are the offspring of any legal right, but 
are mere voluntary religious offerings made from a religious senti- 
ment and as an expression of religious feeling. There is no legal 
obligation on the part of the Ranganadaswamy to make these 
offerings to Yedanta Desikar. Either these offerings are voluntary 
or they are part of the religious ritual, and in either case the Civil 
Courts have no jurisdiction; there is no legal relation between 
the parties giving the plaintiff the right to enforce the giving 
of these offerings as presents. 

"And it seems to me impossible to say that plaintiff has 
sustained any loss of reputation owing to the withholding of these 
offerings from the idol of Vedanta Desikar, the loss of reputation is 
rather to the idol and I have not yet heard of an idol recovering 
damages on such grounds— while as to plaintiff the damages must 
be said to be too remote — the defendants cannot on the facts alleged 
be said to have done anything against the plaintiff's personal 
dignity or reputation. 

" The only point on which the suit could I think be deemed 
cognizable by the Courts is as to whether there is a civil right to go 
in procession as set out in the plaint The right to a procession it 
must be noticed is not denied, but what is denied is the right 
to take an idol with certain marks and certain inHigniV to a certain 
pagoda there to have certain religious ceremonies performed in 
a certain way. The plaintiff represents the Yadagalay sect, the 
defendants 1 to C the Tengalay sect and the dispute is as to what 
mai^ shoidd be put on the idol, what insula should be carried 
and how worship should be performed and this certainly seems 
a purely religious matt^. 

" In Special Appeal No. 94 of 1861 [reported at page 162 
of the Sadr Reports for 1861] one of the points in issue was 
whether the images might be taken out in procession ; and this 
point as well as all the other points were declared by the Sadr 
Judges to be one not cognizable by the Court ; and this decision 
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was concurred in by Scotland, C. J. in R^ular Appeal No. 12 of 
1862 [1 H. C. R 301] being a suit brought by this very plaintiff for 
loss of honors and offerings almost exactly similar to those now 
claimed ; and this last case shows, what I have already remarked, 
tiiat the mere affixing of a money value to so called emoluments 
will not give a right to sue which does not otherwise exist. 

" I think that looking at both these judgments, it must be held 
that the present suit is not sustainable. The plaintiff of course 
relies on two cases. Special Appeal No. 619 of 1868 [IV. H. C. R. 
349] and Special Appeal No. 460 of 1871 [VI H. C. R. 449], but 
they are both I think easily distinguishable from the present suit 
and they both are careful not to interfere with the decisions in 
Special Appeal No. 94 of 1861 and Regular Appeal No. 12 of 1862. 

" In Special Appeal No, 619 of 1868 the decision went entirely 
on the fact that the right claimed was one appertaining to an 
office in a temple, and that the office conferred certain emoluments 
which were lost by the invasion of plaintiff's right and in Special 
A{5peal 460 of 1871 the decision went on the ground that what was 
claimed was claimed as remuneration for service performed ; neither 
of these cases ifi applicable to the present suit in wliich the claim 
relates to a matter of ritual, how one idol is to be brought before 
another, and in which the offerings claimed are claimed not as 
appertaining to any office, but as usually made to an idol as part of 
the religious ritual sought to be established. 

" It may be asked whether there is then no remedy for plaintiff, 
supposing his case to be true, and the answer must be as in Special 
Appeal 94 of 1861 that no ecclesiastical Courts having been estab- 
lished in this country there is no remedy through the Civil Courts. 

" I therefore dioniss this suit and with costs." 

OrignuU Judgmmt in Begtdar Appeal No. 21 of 1876. 

** The suit is exactly similar in nature to suit 14 of 1875 just 
disposed of. The plaintiffi seek for a decree declaring their right 
to take an idol wearing the Vadagalay Namom or mark and accom- 
panied by the Vadagalay insignia before the Ranganadaswami and 
to declare that certain honors and offerings should be paid to the 
said idoL 

"* And for the reasons given in suit 14 of 1875, 1 am of opinion 
that this suit is not cognizable by this Court and I therefore dismiss 
it with costs." 
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Begular Appeal No. 21 related to Nadamooaey Alwar, another 
minor deity, and the plaintiffs were in posaeBftion of it. 

Against these judgments the plaintiffs preferred a regular appeal. 

Mr. Miller (with him Bashyam Iyengar) for the appellants. 
The only question here is as to plaintiff's right to carry the idol in 
a certain form and that depends upon whether we have had this 
right from immemorial usage. This is not a religious question, not 
one of Sastras ; it is like carrying a flag in a procession and is 
cognisable by a Civil Court. If our right ia not decided by a Civil 
tribunal, every time we carry the idol, the Magistrate interferes 
and punishes us. In O. S. 72 of 1865 (Casavaroya Naik v. Chen- 
gulroya Moodelly), a claim to make use of a particular part of a 
pagoda for a religious service was held cognisable by a Civil Court 
even though no specific loss was alleged. That is exactly in poiut ; 
here we are in possession of an idol and we claim to carry it before 
another idoL 

[HoUoway, J. — You are not obstructed in going with the idol 
but only in going with it with certain accessories.] 

Mr. Miller. — That is just the question ; the Court should decide 
whether the idol can be carried with a certain mark. Supposing a 
Vadagalay Brahmin goes into a pagoda and is prevented from doing 
so unless he wears a Tengalay mark, will not this give a right of 
action 1 In Special Appeal 2 of 1873, the question was whether a 
person had a right to perform a certain festival in a pagoda on 
a certain day, and a suit was entertained to try it. 

[Holloway, J. — It is quite clear that this is a religious question. 
The only question is whether this is a right resident in the citizen, 
and, if so, it will be a civil right 

Chief Justice, — There does not seem to be anjrthing in these 
plaints showing that you have been prevented access or have had 
your right of way disturbed.] 

Jfr. Johnstone for the respondents. This tuit ought to bo 
dismissed if the law, as laid down by the late Chief Justice in 
R A. No. 12 of 1862,(1) be followed. This idol used to be carried 
with a certain mark before Ranganadasawmy, and receive certain 
honors, and the plaintiffs now ask for damages for not being 
allowed all these honors. This a peculiarly religious question and 



(1) 1 Mad. H. G. Sep., p. 801. 
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one of ritual ; ttie quertion is not whether the god can be brought 
out» but whether it can be brought out with certain fnarJoB. 

[HcUaway, J. — I am prepared to dismiss this case on the 
authority of some of the decided cases ; but it seems to me that 
they are all wrong. These are clearly civil rights. The relief 
asked for however when interpreted literally seems most ridiculous.] 

Begular Aj^peal No. 6 of 1876. 

In regular appeal 6 of 1876, the suit was brought by Bunga- 
sawmy Iyengar, a Durmakarta of the Srirungum pagoda, to have 
it declared that he had a right as Durmakarta to order that certain 
honors should be shown to the idols referred to in Appeals 19 and 
21 when they were carried before Banganadasawmy and that the 
defendants were bound to obey him, and to annul the proceedings 
of the Magistrate fining him (the plaintiff) for taking a part in 
doing these honors and passing these orders. The District Judge 
of Trichinopoly rejected the plaint observing that it disclosed no 
cause of action. Against this the plaintiff appealed. 

The Advocate Oeneral (with him Baahyam Iyengar) for the 
appellant. The plaintiff is one of the managers of the pagoda^ and 
as such, he can regulate the ceremonials of the pagoda. He gave 
orders for a certain ceremony being performed, and was fined for 
doing 80. He seeks now to establish his right. 

[Chief Justice. — This plaint appears to pray for relief against 
the Magistrate.] 

jMd§meni8 in Mesular JppedU Noe. 6, 19 and 21 of 1876. 

Sir W. Moroan, C. J. — I find some difficulty in ascertaining 
preoLBdy what is the matter in controversy in these suits. In eadi 
case it is r^resented that one idol was prevented or hindered in 
giving adoration to another, and that the customary honors and 
offerings were withheld. No injfringement or obstruction of any 
right of passage or of way or access is alleged. It is a question 
laerdy <^ the due performance ef rites and ceremonies at a Hindu 
religious fiastival and not (me touching civil rights. I think the 
Court properly decided that the suits, which in this view were not 
of a civil nature, were not cognizable. 

With regard to Regular Appeal No. 6 we must hold that the 
Magistrate's decision was not open to revision in a civil suit, and 
the plaint; disclosiDg no cause of action, was rightly rejected. 
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HOLLOWAT, J. — The question in all these cases is as to the 
right of one sect of Yaishnava Brahmins to carry the idol 
on certain days with their distinctive mark upon it It is a ^ece 
of religious symbolism v^ry ridiculous as in so many other cases in 
other countries to non-believers, but of so much consequence in the 
view of the persons concerned that on several occasions serious 
breaches of the peace have been held to be the probable con- 
sequence of an attempt to practice it and heavy fines have been 
inflicted to repress that attempt These cases, as emphatically as 
any, which have appeared, raise mere questions of ritual and 
there are two distinct decisions of this Court now acquiesced 
in for a considerable period that the Courts are not possessed 
of jurisdiction to decide such cases. If I had been present 
at the hearing of those cases, I should not have been able 
to assent to the reasoning upon which they proceeded. The 
decisions themselves seem to me opposed to the previous cur- 
rent of legal decision and to cases which have been carried 
to the court of last resort. That by the use of the word 
"civil" in the Procedure Code (as the Judgment of the Sadr Court 
decides) the jurisdiction has been taken away, I should not have 
been able to agree. That ** civil" is not used as an antithesis to 
" ecclesiastical" seems to me clear. " A civil nature" means such 
rights as are vested in the citizen and fall within the domain of pri- 
vate and not of public law. If one of the rights of private action 
of the citizen was to have a question of this nature determin- 
ed before the enactment of the Code, he has the same right 
stilL That money or money's woi-th must be an ingredient 
in such right of action, the Code itself expressly denies. 
Sitting in this Court, I do not, however, feel justified in 
seeking to overrule those cases and I, therefore, assent to the 
dismissal of the appeals. I can quite see the convenience of 
escaping from the determination of such cases. 

It would not, however, be difficult to put considerations, 
perhaps more important than convenience, on the other side. 

Appeals dismissed, 
ifote.«-See Collett in Torto para. 109, where the cases in this point are coUegted. 
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Wxt ligh Court at '^abras. 



APPELLATE JURISDICTION. 

Present :— Sir W. Moeqan, C. J. and Holloway, J. 

Begvlar Appeal PetiiioH No. 187 of 1876. 

Syed Shah Ally Bjj98AN^Y...(C()finter'Petitioner),.. Appellant. 
MoHiDEEN Bee (^PetUioner)... Respondent. 

A right to the joint fMmagemeni qf a Jfahomedan endowment cannot be sold in 
execution of a decree. 

The petitioner put in this petition to set aside an attachment 
issued by the Small Cause Court of Combaconum, of his right in 
the management of certain trust property, in execution of a decree 
obtluned against him by the counter-petitioner, a joint trustee of 
tlt^ charity. 

The fiwts of the case appear from the following order of the 
Small Cause Judge of Comltftconum : — 

'' Petition 65 A. Petitioner is plaintiff in this suit. He holds 
a decree against the defendants which gives him the joint right of 
management in the plaint property allotted to charitable purposes, 
and further entitles him to recover from the defendants certain 
monies, aggregating Rupees 9,091-11-0, with costs in original and 
appeal aggregating Rupees 2,601-10-8. 

*" He applies by this Petition, and as explained in his supple- 
mental Petition 234, for the attachment of defendants' right of man- 
agement in the said charity and for the attachment of all the pro- 
duce in the plaint lands towards satisfiAction of the money part and 
costs of his decree. 

'* Petition 145. Petitioner is 2nd defendant He ol^ts to 
plaintiff's application for attachment of his right of management 
and the produce, on the ground that his right of management is not 
attachable, and that the produce is equally exempt, inasmuch as it 
belongs to the charity and cannot, therefore, be held liable for his 
personal debts. 

'^ The plaintiff is a co-trustee with 2nd defendant. Neither of 
them have any other property than the plaint property which is 
charged with an annual disbursement for the maintenance of the 
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charity, the balance of income of the charity being divisible in 
equal shares for the maintenance of plaintiff and 2nd defendant. 

" Under this decree, plaintiff has a large money claim against 
the 2nd' defendant who has no other means of paying it than from 
the share of produce which becomes available to him after the 
expenses of the charity hav-e been met. 

" Plaintiff, therefore, urges that the only means he has of re- 
coviQring his cli4m against the 2nd defendant, is by the attadbment 
and purchase of 2nd defendmt's right of management of the charity 
which will give him the exclusive management of it uiitil his claim 
is liquidated, and he further holds his right to attach the produce 
now, on the ground, to enablehim,to carry on the. charity, the avail- 
able balance then to be appropriated for the gradjo&l liquidatioa of 
the money oUim under his deqree. 

" The Court is of opinion that as 2nd defendant has no other 
means of satisfying the decree against him, it is open to- plaintiff to 
attach his right of management in tix^. qharity. The Court accord- 
ingly holds the attachment so made to. be yaUd, and in its sale of 
such right it will insert in the, sale notice thats^ek sale is made 
Qontiogent on the charity, being T]f)ajntained as required by the Ap- 
pellate Court's decree, in this suity 

" The attachment o£ the produoe the Court holds, also to. bo. 
va]id, as plaintiff undertakes to appropriate the requisite share of 
it for the maintenance of the dwrity. 

" As, however, the maintenanoa of Ist^ 2nd defendant and his 
femily is solely dependent on. hia moiety of| tti^ balaneeft Qf.pi<>d»»^ 
available after the expenses of the charity havte been met^ theiClQiwfr 
considers the pm*ebly9erof the, right of man^eonenlof ifaejpluBfc: 
property within this jurisdiction, who will thus have. thBiCnltmu- 
tioa of t^e charity lands^ ^oiplld contribute a certain s^^iia} allow- 
ance tp the defendants foy t^x^k supgorth, and: ihoi ^,of' snch. 
management by this Covrt ^, tjxefejfox^.be.mada.^lj^ tj^ tvafih&c 
^*««©. Bfi»^<^?Lning to it of ?a;4)€i^, ipQ provided thq i^pome!, aOm 
the e^cpenae^ have been, defrayed of thp charity, adn^it of such pay- 
ment. 

"In fixing this allowAnce which I^ reference onjy to. the 
income of the property within the jurisdiction of this Court, tha 
Court would observe, as remarked, in its original judgment, that the 
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aecount rislied on by 2nd de^ndAUt gave the nett income of the 
entire properties aVaillkble to the t"^ families for their support at 
Bupees 16 per Inensem, or Rupees 8 eabh family. 

" Value of subject matter of suit is Rupees 40,661-11-7." 
Against this order, an appeal was preferred on the ground 
that the petitioner's right oi management ought not to have been 
attached. 

Mr. Tarrant (with him Svmdnim Sasir^) for the appellant. 
The petition^'s right to the superintendence of the charity Is a per- 
sonal one and ought not to be attached in execution of a decree 
against him. In 7 Weekly Reporter, p. 266, it has been held that a 
judgment debtor's rights as "Shebait" to perform the service 
of an idol and to receive the surplus profits of the " sheba" ought 
not to be attached in execution of a decree. 

[HoUoway, J. — Here two persons are entitled to enjoy a pro- 
perty jointly and you turn it into a severalty and swallow the pro- 
ceeds, and now this order has the efiect of turning what is joint 
property into a devielrafty fot the benefit of die other person. That 
sefems very jusi] 

We have no objection to the decree being executed against the 
income of the defendant as it arises, but it ought not to be executed 
by attaching the man^s shlo^e in the superintendence of the charity. 

\Solloivay, J. — Tliis is not the case of a debt due ; you have 
excluded the dounter-petitioner from the management of the pro- 
perty and enjoyment of the profits and the management will be 
taken away from yoti till he is reimbursed.] 

AdvocaU General for respondent. It should be observed that 
this property is more in the imture pf private property and only a 
very small portion of it goes for charity. 

[Chief Justice. — In any case the ferie should not bfe confirmed.] 

Jiid^entzSltt JtOif 1879. 

It is necessary that the decree should be fairly executed so far 
as it regards the money due to ibe counter-petitioner and the trust 
should be duly pertomied. We think that the order of the 
Judge 130 f%t as it 4ilthortseS a sale of th^ appellant's right of 
managiernieht is ^ri^Oiieoais and ought to be sd) ^de, but ^e must be 
careful, in doing so, not to prejucBce the decree- hoKlfeir by testoring 
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his opponent to the superintendence of the trust property. We 
wish to indicate to the Judge (without passing any final oixier) that 
the proper course for him to follow is that pointed out by Sec 243 
of the Civil Procedure Code and there should be some sort of 
management either by the plaintiff or some other manager. The 
order should provide tiiat the necessary funds for the performance 
ol the trust ought to be given to the Managers of it, 100 Rs. for the 
maintenance of the defendant and the balance should be given to 
the decree-holder. The order of sale cannot stand. We do not intend 
to prohibit the appointment of the plaintiff as Manager if the Judge 
think expedient. 

Wxi $ij}h Cottrt of ^^xte. 

APPELLATE JURISDICTION. 

Present :— Sm W. Morgan, C. J. and Inkes, J. 

Begular Afpeal No. 14 of 1876. 

Sbiraja Row Vbnkatamahipathy Oungadaba ) (Plaintiff) 
Rama Row, Bahadub, ZemindAb Garu j Appellant, 

Sriraja Row Vbnkatamahipathy Surya Row | (DefendarUe) 
Bahadur, Zbmindab Gabu & anotheb. ) Reapo'ndenU. 

Though the rtUrf sought for in two eases may he different in nature owing io 
certain eireumstances hamng oceurredp still where the title sued upon is ^ 
same in both, and the matter for adjudication is substantially the same, Ik 
plea of res Judicata holds good. The faUure on plaintiff's part to prodnee 
evidence in the first ease, and a consequent a^udicaUon agaimst hm is ^ 
argument in his favor against this plea. 

This was a regular appeal against the judgment of the District 
Judge of Godavery in Original Suit No. 21 of 1875 Hi«migging the 
plaintiff's suit on the ground that it was barred by Sec 2 of tbe 
Civil Procedure Code. When the issues were settled iu this case, 
the question of res judicata was raised and decided in the plaintiff's 
favor by the then District Judge. 

Mr. Miller for the appellant. The procedure in this case is 
irregular. The Judge had no power to enter into the question of 
res judicata as it was decided by his jpredecessor. 

[Innea, J. — ^When the whole case came before him, it was 
optional with him to decide the point. It cannot be said that a 
Judge is entitled to try one question arising in a suit, and is bound 
by the decision of another Judge as to another point.] 



Digiti 



zed by Google 



BAMA ROW V. SUBTA ROW & ANOTHER. 91 

If in issue» it has been decided that the matter in issue now is 
not res judicata, another Judge cannot review that decision. 

[Chief Justice. — ^There can't be a review because there has been 
no judgment. 

Innes, J. — ^How do you divide a case in this manner and 
say that one Judge decided one part of it and another Judge 
another ?] 

That is constantly done in this Court ; one Judge settles certain 
questions in issue and then another Judge finally hears the case. 

[Chief Justice. — ^Your objection cannot aflfect the question as 
the whole case is re-opened by the Judge.] 

Then, as regards the plea of res judicata, the original suit was 
a different one from the present. The cause of action is different in 
the two cases. The former suit was bi-ought for a declaration of the 
plaintiffs reversionary right to the property in dispute, and to set 
aside alienations made by the widow ; the present suit is to recover 
possesi^on of the property. The matter in issue^ therefore, is not 
res judicata. 

[Chief Justice. — The foundation of your title is the same in 
both suits.] 

That may be, but the cause of action is different* To sustain 
a valid plea of res judicata, the parties, the cause of action, and 
the relief sought, ought to be the same. Here the death of the 
widow gives rise to a cause of action different from that in the 
fonner suit instituted when she was alive. The previous suit was 
not wholly decided upon evidence ; the plaintiff's claim as regards 
the particular property which is the subject matter of this suit 
was dismissed, because he failed to produce evidence. 

[Chief Justice.— So far as the right to possession is concerned, 
there is a difference in the two suits, but there is this thing com- 
mon to both suits and that is, that the relief in them is referable 
to the same title, and as it has been once adjudicated upon, you 
cannot re-open it now. It may be that no evidence was produced, 
but an issue having been once raised you having failed to produce 
evidence cannot raise the same issue again.] 

Thiat Judgment may be very strong evidence against the plain- 
tiff but does it debar him from bringing the present suit. In 
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Ckinnaya Muially v. Venk^OacheUa PiUctyM^ it was hdd tint the. 
dismisftai <tf a suit to set aside a conveyance of certain property tm 
the ground that the alienor was imbecile, was no bar to « suit to 
recover the same property after his death. 

[Innes, /.—In that case the cause of action was different from 
that in the previous suit] 

So it is here ; the widow's death gives rise to a fresh cause d 
action. 

[Innea^ J. — No; it is only the occasion of aciti<m that k 
different, but the cause of action is the same.] 

Mr. JohnstoTie for the respondent — ^The present suit is dearly 
barred. In the previous suit the plaintiffs father sued the defen- 
dant, bis mother the widow, and his sister with reference to certaiD 
property, and whether that suit was for immediate possession ornotv 
it was bis duty to bave put forward his whole title then. Having 
failed to prove a portion of it then, he cannot do so now. 
Judgmeni$ :— 14^4 July 1876. 

The parties to the suit from which this appeal arises 
are the -grandsons of Sri Bajah Bow Yenkata Niladri Bao 
Bahadur, the Zemindar of Pittapuram. He died many years ago, 
leaving a widow, Sri Bajah Bao Venkata Suriya Bao and Baja- 
kumara Yenkata Bao Bahadur, of whom the former succeeded to 
the Zemindaiy on his father*8 death. 

The plaintiff in the suit, who is the appellant here, is the son 
of Suriya Bao and is now the Zemindar of Pittapuram. The res- 
pondents are his cousins, the sons of Kumara Yenkata Bao. The 
suit was brought to recover certain houses and grounds in the fort 
of Pittapuram alleged to form part of the ancient Zemindaiy. 
AccordiDg to the allegations in the plaint, the property had been in 
the occupation of the plaintiff's grandmother, Bavayamma^ as her 
place of residence until her death in 1870, since whidi time tiie 
defendants, who had lived with her, have continued in occupatioD, 
and reftised to quit. 

Among other defences it was urged that the suit was barred 

by the second section of the Civil Procedure Code, the matter & 

dispute having already been adjudicated in a former suit b^tweeft 

the parties. The Oourt below Was of th& opinkii, and liavia ^con- 

(1) 8Ma4mH.C.Bep.,p.m^ 
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.sidered: iheai^g^iixieAtB adduced cm this app6al, we ha^e come to the 
condtision that the judgmeni of idie Lower Court should be 
affinja^ 

la the fbrmar suit^ wfaidi was brought by thepkintiff in 1868; 
theidofwdtaita were BaTayamma, the .widow of Keladri Bao, Euixiara 
VieokataBao^ the fi^ther of the respondentia and Lukshmi Yenkam- 
ms^ Bao, the. siater of Kuataja Yenkaia Baa That suit was brought 
to reeo^ier two estates not now in question and also to impeach 
^eactfitOtf the:^dow Bavaj^mma^. in regard to other property, be-^ 
lon^ijig to the Zemindajry assigned to her for her maintenance. Some 
doubt aros^ during the. argument h^e, whether the hbuses and 
girounda in the fort for which the suit now before us is brought 
weise incliided in the latter propedy. But it sufficiently appeaiv, 
both from the. terms of the plaint and the mod0 in which the 
particulars of the property (daimed jure stated, tiiat the premises 
in question nuut have been r^geirded as a part of the. proper^ in' 
the occupation of the widow in the same ri^it as the.viUages held 
by her for her mainteaanca The plaintiff; sought to> restrain tite 
i^ddow fi^pn^. making illegal transfers of the property, and idao to> 
obtain the cancellation of two dociunents of toansfer madei and; 
registered by hor. Several issues were framed the, third of. which 
-was in the foUowipg. words : — " Whether the property referred to* 
a^inb. 2 in. the plaint and plaint list, was giyen to Ist defendant 
as maintenance after her husband's death, or whether, as stiEbted by 
Ist defendant, the property so referred to was given her by her 
husband for expenses to be incurred for charitable purposes, ajud. 
h^s been in the defendant's possession for 35. years." The suit was: 
disnussjed by the Court of Fii'st Instance^ the Judgmenti stating, as 
to the property now in dispute, that no evidence had been offered' 
on either sida 

On appeal the order of dismissal was, as. to the -ffcapexty in 
question ai^d t}x^ two estates sued for, affirmed, the reason assigned 
in r^ard to Hie former being the same as that given by the Court 
of First Instance. 

^s to the remaining property, the decree of the Appellate 
Court declared and directed that *' subject to the 1st defendant's 
possession and enjoyment for her maintenance, the plaintiff is entitled 
to the absolute proprietary right in the lands described as No. 2 ; 
that the 1st defendant has no right or interest entitling her to 
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alienate the aaid lands, and that the transfer made to the 2nd and 
3rd defendants is not valid or binding." 

It thus appears that there has been an adjudication by a com- 
petent Court in a former suit between the same parties or partieB 
\mder whom they claim. We think it is also established that this 
adjudication was substantiallj in respect of the property now in 
dispute, and that any addition since made by the widow or tlie 
respondents in the shape of new buildings erected on the site 
cannot affect the present question. As to the matter in controveiBy 
in the two suits, it is to this extent different that in the former 
suit, the plaintiff as reversioner, the widow's life-estate being then 
in existence, sought to restrain her from acts of waste, to secure 
the estate, and to set aside deeds of transfer made by her; whereas 
in this suit the plaintiff asks to recover possession on the termina- 
tion of the life-estate. The relief asked for is different, new circum- 
stances having occurred, but the title now sued upon is the same 
which was formerly put forward. That the widow Bavayamma held 
property belonging to the Zemindary as part of her maintenance 
on her husband's death was a question raised distinctly by the 
pleading in the former suit. 

The £ulure on the plaintiff's part to produce the evidence in 
support of that issue which he was bound to produce does not 
make the order of dismissal passed in consequence of his default 
ihe less an adjudication. 

The same title is the basis of the claim in both suits and part 
of the matter in dispute in the former suit as in the present one 
is the question of right — ^that is to say whether the property in 
dispute belongs to the Zemindary, the widow Bavayamma having 
held it merely as a portion of her maintenance allowance. 

We think the suit is barred, and that this appeal should be 
dismissed with costs. 

Appeal dismmed. 
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^ke lifih Court of JHairaa, 



APPELLATE JURISDICTION. 

Present:— Sir W. Morgan, C. J. and Holloway, J. 

Begidar Appeal No. 18 of 1876. 

Chakrapaki Row (Defendant) Appellant 

Ramaboyi Ubdial ...(PlavrUiff) Respondeat 

The adoptive mother, and not the natural father, is entitled to the custodif 
and guardianship of the adopted child. 

The plaintiff brought this suit in the small Cause Court of 
Combaconum, asking, among other things, for the custody of her 
adopted son, a boy of 7 or 8 years, who was with his natural father 
the defendant. The defendant pleaded that he, as the natural father 
of the child, was entitled to be its guardian, and that, owing to the 
birth of a grandson to the plaintiff by her daughter, her affections 
were estranged from the boy and she had been ill-treating him 
when he was with her. The Small Cause Judge in deciding 
that the plaintiff was entitled to be the guardian of the child 
observed : — 

" After the investigation of this case had closed the counsel for 
defendant raised the question of the jurisdiction of this Court to 
entertain plaintiff's suit inasmuch as her claim was for the custody 
of a minor and that her proceedings should have been instituted 
under Act IX of 1861. 

" That objection the Court over-ruled holding that the question 
was not as respects the guardianship of a minor but was a claim by 
an adoptive mother for the possession of her adopted child, as against 
the possession of the child by its natural parents. 

" The Court is of opinion that the adoptive parents are the 
l^al custodians of their adopted children, and, assuming the Court is 
right in its law, it is for the defendant to show why tiie Court should 
withhold from plaintiff the custody of her adopted child." 

Mr. Shephat'd, for the appellant, argued that the natural father 
was entitled to the custody of the child and submitted that there 
was an agreement by which he was to have the child for 4 days and 
the plaintiff for 4 days. 

13 
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Mr. Justice Holloway, in giving the opinion of ihe Court on 
this point remarked as follows : — 

1^ August 1876. 

Even if the agreement set up be true, I do not know whether 
a status created by law can be altered by contract. The moment an 
adoption is made, the child becomes the adoptive mother's child and 
the natural father has no more right to it than a perfect stranger. 
The adoptive mother must be declared entitled to the guardianship 
of the child. 

Appeal dismissed. 



APPELLATE JURISDICTION. 

Present :— Sir Walter Morgan, C. J. and Holloway, J. 

Appeal No. 4 of 1876 /rom the Original Side, 

Pjszold (Ist Defendant) A ppdlanL 

Dowlut Canthoo Bee & two (ymEBS...(Plavtitif8) Respondents. 

A document extending a charge upon immovable property requires registration 

just as well cut a document ci^eoHmg a charge. 
A mortgagee in a redemption suit should be allowed his costs unless he is guiUy 

of gross misconduct. 

The plaintiffs, as purchasers in a sale in execution of a decree 
obtained by them against one Mrs. Jane Hudson, brought this suit 
to recover from the 1st defendant the premises known as Sullivan's 
Gardens. The plaint set out that the 1st defendant was holding the 
property as mortgagee on account of two loans of 2,000 Bs. and 
1,500 Bs. respectively, and the plaintiffs claimed possession of the 
premises on their paying any sum that may be found due to the Ist 
defendant on taking accounts. They asked for costs also, alleging 
that it was only owing to the 1st defendant's refusal to deliver the 
property in spite of their having tendered payment that they were 
obliged to bring this suit. The 1st defendant pleaded that, besides 
the two loans referred to by the plaintiff, there was another loan of 
1,900 Bs., with reference to which Mrs. Hudson had executed a pro- 
missory note, acknowledging the receipt of the amount on the mort- 
gage of the house, and, denying the tender alleged by the plaintifis, 
said that he would be prepared to deliver over the property on pay- 
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ment of his dues. Mr. Jastioe Eindersley, before whom the suit 
came on for hearing, disallowed the plaintifi's claim as regards the 
1,900 Rs., as the document was not registered and ordered the 
defendant to pay the plaintiff's costs disallowing him his own. 
Against this the 1st defendant appealed. 

Mr. Johnstone (instructed by Mesara, Grant and Grant) for the 
appeUant. The document securing the loan of 1,900 Bs. does not 
require registration under section 17 of Act 8 of 1871. This only 
shews that some money was given as a further advance upon pro- 
perty already mortgaged and creates no new charge or interest in 
land. 

[Holloway, J. — ^You are using this document to obstruct the 
restoration of the land on the ground that there is a charge upon it — 
that is an interest in land. The true construction of the Act is this ; 
if you come here to prove that money is due to you, you can bring 
this in evidence, but^ if you say it creates a charge, it ought to be 
registered.] 

The document contains a direction to pay off some of plaintiff's 
debts by sale of the mortgage house« I submit that I can give this 
as evidence of a debt. 

[Chief Justice. — There is no dispute that Rs. 1,900 is due ; 
but the question is whether the mortgagee can tack it on to his 
other mortgages. 

HoUoway, J, — If an advance is made with certain documents 
and upon some property being charged, and then there is 
another advance, there is a presumption that it is to be tacked on 
to the original charge ; this is only a presumption, and, when there 
are actual fiicts, the matter is to be judged by means of them. But, 
if the state of facts is such that evidence of them cannot be received 
in the form in which it is given, it will exclude other evidence of 
the same matter.] 

No "I. O. U." requires registration. 

[HoUoway, J. — But it does if you want to charge the property.] 

This document is used only for the purpose of proving that 
Mrs. Hudson admitted that a certain sum was due on the mortgage 
of the property. 

[Holloway, J. — Ho doubt it is evidence that money was due, 
but to tack the charge on would be to violate the statute.] 
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In In re Haselfoot's eataieW the mortgagees of a policy of 
assurance, mortgaged to them by a deceased testator to secure 
a sum of money, received after the testator's death, under 
the policy, a sum exceeding the amount due to them for 
interest and principal in respect of the mortgage debt. They 
were also creditors of the testator for other debts not secured 
and it was held that they were entitled to retain the balance in 
their hands in discharge of their unsecured debts. The same prin- 
ciple has been recognised in Spalding v. TliompsanX^) Applying 
this principle to the present case, the 1st defendant should be held 
entitled to retain possession of the property for the debt of 1,900 Rs. 
though it is not specifically charged. 

[Chief Justice, — That case can be applied only if Mr. Psezold 
had sold the house and got the proceeds. 

Hollovjay, J.— There would be no doubt if you had the funds 
in your hand, you would be entitled to retain the money and set 
off the debt due to you. You cannot tack a simple contract debt 
to a mortgage.] 

As regards the question of costs, the Court was wrong in 
disallowing costs to the defendant and making him pay the plain- 
tiffs. The mortgagee is not guilty of any misconduct and it has 
been held in Coiterell v. Struttoni^) that a mortgagee is not to be 
deprived of his costs simply because he overstates the amount 
due to him. 

The Advocate General (instructed by Mr. Smith) for the res- 
pondents. The Appellate Court ought not to interfere with the 
discretion of the Lower Court as to costs. There has been, in this 
case, a tender by the plainti& of the amount they thought was 
due to the defendant. There is great reluctance on the part of the 
defendant to give information and there is the advancing of a dis- 
allowable claim. These are sufficient to deprive him of his costs ; 
Angell v. DaviaW and Darnell's Chancery Practice 1,253. 

The Court delivered the following 

JudgmemJU i^lst August 1876. 

Sir W. Morgan, C. J.— As to the 1,900 Es., as we have already 
intimated during the argument, the difficulty presented by the Regis^ 

(1) L. R., 13 Eq.. p. 827. (8) L. R.. 8 Chan. Ap., p. 295. 

(2) 26 Bear., 637. (4) 4 M. & C, p. 362. 
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tiation law compels ua to confirm the finding of the Judge below. As 
to the question of costs, there is nothing in the circumstances of the 
case to induce us to depart from the ordinary rule, that the mort- 
gagee is entitled to his costs if his conduct is fiur. Here the conduct 
of the mortgagee is just that of an honest man. It seems that he 
claimed Rs. 1,900 and interest more than what he ought to have 
claimed ; he did not know, not having read the Registration Act, 
that the Rs. 1,900 which he had lent to Mrs. Hudson and in respect 
of which there had been letters admitting it to be a charge on her 
property could not be so charged on account of want of registration. 
Although his claim ought to be disallowed under law, still it is one 
which a man not acquainted with the law will honestly make. That 
being so, the purchaser of the eqviity of redemption makes a tender 
of principal alone in the case of two items ; we should not suppose 
that it is sufficient. As a matter of feet it is seen that interest 
was due and the amount tendered was 1,000 Rs. less than what 
the mortgagee was really entitled to. Under such circumstances, 
the mortgagee is entitled to say, I will hold your property and 
■will not let you into possession of it unless you satisfy my just 
daim. No misconduct has been shewn on the part of the mort- 
gagee and the decree of the Court below must be altered by 
allowing him costs in respect of the amount to which he was 
found entitled. 

HOLLOWAT, J.— As a general principle I have always held, 
much stronger than any other Judge, that the question of costs 
is one entirely within the discretion of the Court. Sometimes it 
happens that a man comes into Court witii an enormous claim 
detaUed in a number of pages and ultimately succeeds m getting 
50 Rs., and such a person instead of being paid his costs is always 
made to pay the costs of the other party. This is upon the prm- 
ciple tiiatif he had originaUy made that claim there would have 
been no necessity for the other party to have come into the Court 
at aU. But tiiere is a certain dass of people who stand on a 
peculiar footing as regards costs both on principles of law and 
sound reason, and a mortgagee is one of tiiem. Cases have been 
in which a mortgagee's costs have been refused owing to contu- 
madous conduct on his part, and cases there have also been in 
which he has been oompeUed to pay them owing te stiU more 
contumacious and fraudulent conduct on his part. It has been laid 
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down that the mere fact of a mortgagee claiming more than he 
is entitled to is no evidence of misconduct on his part; so far from 
its being conclusive evidence it is no proof whatever of it. The 
principle oF decision is, has he dishonestly done anything to delay 
his opponent. As regards this demand of 1,900 Bs. Mr. Johnstone's 
argument cannot hold good. To make a charge upon landed pro- 
perty there must be registration ; to increase a charge to those 
already existing, is the same as creating a new charge, and a docu- 
ment by which it is proposed to extend a charge clearly requires 
registration. If there was no document at all it might be shovn 
either by means of presumptions or oral evidence that this was «n 
advance for which the property ought to be held responsible. 
There is no room for presumption where there is evidence of the 
matter, and there is no room for oral evidence where there is docu- 
mentary evidence, and though the documentary evidence in the 
case cannot be received still it has, according to the principles of 
evidence, the power of excluding all other evidence in the matter. 
The case quoted by Mr. Johnstone in respect of tacking the debt 
though it has the semblance of an argument has no bearing on this 
point. Merely making a demand is not immoral and Mr. Paesold 
could have certainly got his money were it not for the Registration 
Act. The money-lender who has received 60 per cent is not to go 
off untouched because a mistake has been made. There seems no 
ground in this case for altering the general rules as to moitgageea 
Though costs are within the discretion of the Court, where it is not 
properly exercised, it is but right that we ought to interfere. 

Appeal dismissed. 
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Wm §ish ffonrt of Jttabras, 



APPELLATE JURISDICTION. 

Present:— Sir W. Morgan, C. J. and E^inderslet, J. 

CivU PetUion No. 24i7 of 1876. 

Raja Naratana Appa Row Bahadoor) o ,... 
Zkbcindar of Nuzived ^reutioner. 

The depont on aecoufU qf eo$U, ^c. by an appellant to the Privy Couneii need 
not be made during the vacation though the period may expvre then. 

l%ough ihis deposit it not made in the proper form ufithin time, etill, \f the 
appeUanthae done all thai he can to comply with the provisions of the law, 
he will be allowed to prosecute his appeal. 

This was a petition presented by the Advocate General on 

behalf of the Zemindar of Nuzived praying that a certain appeal to 

the Privy Council in which the Zemindar was respondent may not 

be allowed to go on owing to failure of the appellant to make the 

deposits required by law for prosecuting the appeal 

The Advocate Oeneral on behalf of the petitioner. Section 
11 of the Privy Council's Act requires that a deposit on account 
of the costs of the ^respondent, &c,, should be made within six 
months firom the date of the decree complained of, or six weeks 
from the granting of certificate to appeal whichever is the later 
date, and in this case no such deposit has been made. On this 
section it has been ruled by thi^ High Court, that, if the 
deposit is not made within the prescribed time, the appeal should 
be dismissed without any option in the matter. It is said that, the 
period having expired during the adjournment of the Court, the 
deposit could not have been made then. If so it ought to have 
been made at least on the 1st day after the re-opening of the Court ; 
even that does not seem to have been done in the legal form. 
The Qovemment Securities were brought to the Registrar without 
being endorsed and they were returned for endorsement. This is 
no deposit whatever, and the appeal should be dismissed. 

Mr. Sabapathy lydh for counter petitioner. The appellant's 
agent was ready with the money before the expiry of the period 
and asked the clerks in charge of the Court during the vacation if 
they would receive the money, and they said they could not. 
As regards the deposit of securities without an endorsement^ it was 



Digiti 



zed by Google 



102 THE MADRAS LAW REPORTER. 

a mistake and was remedied without any delay the moment it was 

pointed out. ^ 

The application was thereupon rejected with the following 

observations : — 

U\ Auguit 1876. 

Sm W. Morgan, C. J.— The vacation of the Court is a 
period when the Court is lawfully closed. No doubt during this 
period the Court is open for the reception of petitions and other 
papers, but there is nobody to receive deposits, so that even if the 
appellant's agent was here with his money, nobody could have 
received it. If a law of limitation says that a suit should 
be brought within a certain period and beyond that period it ought 
not to be entertained, its provisions must be strictly adhered to, but 
that is not the case here. The party has a certain number of days 
within which to make his deposit, and he does all that he can to 
comply with the provisions of the law on that matter ; and, if by a 
mistake, the deposit is not made within the proper time in the pro- 
per form, that should not form a ground for refusing it We would 
allow the security to be deposited. 

Petition rejected. 



^He Ipigh Court ol JKabras. 

♦ 

APPELLATE JURISDICTION. 
Present:— Sir W. Morgan, C. J. and Hollow ay, J. 

Special AjppetU No. 431 of 1876. 

A. H. Anderson (Plaintiff) Appellant, 

F. H. ToMLiNSON (Defendant) Respondent. 

There should be no uncertainty about the payee of a BUI qf Exchange, and if 
there be, the Bill i$ void. 

The plaintiff as assignee of two BiDs of Exchange drawn, by 
Mr. Dawson as Honorary Secretary of the Wynaad Club, payable to 
the order of the Honorary Secretary of the Wynaad Club and 
accepted by the defendant, brought this suit against him for the 
recovery of Rs. 960 the amount covered by the said Bills. The focts 
of the case are as follows : — The defendant, Mr. Tomlinson, having 
been indebted to the Club in the sum of 1,050 Rs. on account of 
messing charges took the benefit of the Insolvent Act on the 19th 
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JanuarylSTli and^ in Deo^nber of thatyeu wrote to Mr. Dawson, the 
Secretary of the Club aaking bixa to aooept any dividend that may 
be offered by the Offieial Assignee^ and for the remainder to draw 
upon him two bills one payable at six months' sight, and the other 
at nine months' sight. These Bills were accordingly drawn by Mr. 
Dawson in &yor of the Secretary to the Cfaib» and accepted by the 
defendant^ and were endoned oyer to the plaintiff by Mr. Richmond 
who succeeded Mr. Dawson as Secretary. The plaintiff sued to 
recover the amount of the Klls fi^m the defendant. The defendant 
pleaded that, the debt having been inserted in the schedule, there 
was no consideration for the promise. The District Munsiff of 
Vythary dismissed the suit upcm the ground tJiat the arrangement 
entered into by the Insolvent (the defendant) was a fraud upon 
the creditors, and the District Judge of South Malabar in confinn- 
ing the decision of the Munsiff observed that the fsLcb of the endorse- 
ment haviqg been made by Mr. Bichnumd, the subsequent Secr^ary 
of the Club and not by the person in whose fieivor it was drawn, 
was &tal to the plaintiff's suit. 

The following is an extract from his Judgment on the 
point: — 

"* This is sufficient to dispose of the appeal, but there is another 
point raised by the respondent, which it seems to me is fatal to the 
plaintiff's suit^ namely, that there was no contract between plaintiff 
and defendant. Dawson the drawer did not endorse to plaintiil^ 
but Richmond, a subsequent Secretary of the Club. It is argued 
by the appellant that the bills were payable to the order of the 
Honorary Secretary Wynaad Club, and that any Honorary Secretary 
could endorse. But at page 215 of Smith's Mercantile Law, 7th 
edition, I find a note to tiie effect that the person entitled to endorse 
would be the person answering the description at tiie time of the 
giving of the bill and his right would not be affected by his ceasing 
afterwards to answer it, nor would any person succeeding to his 
designation acquire any title, for if it were mistde to the " Manager 
for the time being** it would be bad. For the reasons stated, I 
shall affirm the decree of the District Munsiff and dismiss this 
appeal, but without costs." 

A Special Appeal was thereupon preferred and Mr. Shephard 
ia arguing the appeal took up this point which was supposed to 
be fatal to the suit first* 
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Mr. Shephard. — The judgment of the Lower Appellate Court 
is based upon the note to be found at the bottom of p. 215 of Smith's 
Mercantile Law which runs thus : — ^"The person entitled to receive 
payment or to endorse would be the person answering the descrip- 
tion at the time of giving the bill or note, and his right "would not 
be affected by his afterwards ceasing to answer to it nor would any 
person answering to the description acquire a title for if it were 
made to ' the Manager for the time being,' it would be bad." This 
note rests upon the principle laid down in C(yune v. SterlingO) 
that to make a promissory note, there must be a payee ascer- 
tained by name or designation. But the tendency to require a 
certain person as payee seems to be less and less eveiy day as will 
be seen from the case of Homes v. Jaqueai^) wherein a promissory 
note which ran as " on demand I pay to trustees for time being** 
was held to be a valid one. In the present case the payee is the 
Secretary of the Wynaad Club, and there can be really no danger 
in having the Bill of Exchange worded in that form. 

HoLLOWAY, J. — The law on this point is stated in Roscoe's Nisi 
Prius Digest page 353. " In order to constitute a valid bill, the 
payee must be a person capable of being ascertained at the time of 
drawing; and therefore if drawn payable at a future time to the 
order of a Treasurer of a Society for the time being the instrument 
is void as a Bill ; but a Note so drawn payable on demand is good." 
The case of Holmea v. Jaqiieai^) is the case of a note payable an 
demand and that was the ground on which it was recognised. The 
difficulty in the present case i& this, that at the time of making the 
notes it was uncertain who would be payee for they are due only 
after nine and six months; if they were payable on demand it 
would be a different thing. 

Sm W. MoBGAN, C. J.— This uncertainty goes to the root of 
the transaction. 

Special Appeal dismissed. 

(1) 6 E. & B., p. 337. (2) L. B., 1 Q. B., p. 376. 
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^hc pgh Court of JHairas. 



APPELLATE JURISDICTION. 
Present -.—Sir W. Morgan, C. J. and Holloway, J. 

Special Appeal No. 482 of 1876. 

SooBBiEN (Defendant) Appellant 

Theyalummal {Plamiif) Respondent. 

A ieelaratory suit may he brought hy a person inpossession where the property 
cf which he is in possession is sold as being Uable on account of a mart" 
gage mcide by the previous owner of it, and there is a formal delivery of it 
to the purchaser. 

The plaintiff brought this suit for a declaration of her title to 
certain lands of which she was in possession as against the defendant. 
A decree having been obtained by the plaintiffs mother against one 
Latchmi Ammal in S 28 of 1876 on the file of the Principal 
Sndr Amin's Court of Tranquebar, in execution of that decree, the 
plaintiff attached the lands in dispute, and purchased them in Court 
auction, and put herself in possession of the lands. A few days before 
the passing of the aforesaid decree Lutchmammal executed a deed of 
mortgage of the lands mentioned in the plaint to the defendant. 
The defendant obtaining a decree against Lutchmammal making 
the lands liaU^ brought them to sale, and purchased them himself 
on the 29th October 1874. When the plaint lands were attached 
on account of this latter decree, the plaintiff put in a petition of 
objection to the attachmeiit, but the petition was rejected. Hence 
this suit to declare the plaintifi's right to the land in the plaint 
mentioned as against the defendant on the ground that the docu- 
ment executed in favour of the defendant was a mei'e fraud upon 
the plaintiff. The defendant pleaded that the said document was 
a genuine one, and the District Munsiff of Tranquebar dismissed the 
plaintiffs suit finding in favQr of defendant's contention. Against 
this finding the plaintiff appealed, and the District Judge reversing 
the Munsiff s decision made a declaration as prayed for. A Special 
Appeal was thereupon preferred. 

Mr. Shephard for the special appellant. This is not a case for 
a declaratory decree ; the plaintiff is in possession of the property 
according to her own allegations, and she cannot therefore ask for 
a declaratory decree. 
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Sm W. Morgan, C. J. — It is probable that the defendant having 
purchased the lands in auction, a fonnal delivery of the property wtB 
made to him. This is such a substantial injury to the plaintiff's 
right as would entitle her to bring a declaratory suit. The decree 
of the Court below must be maintained. 

HoLLOWAY, J. — This is not a case merely of quia timet. The 
plaintiff would be turned out of her lands if she had not brought 
this suit and got her title declared. 

Special Appeal dismissed. 

NoU.^Ab to deeluatory deocee. 8te Ptot I. of this Tolaiiie« p«get 1 & 41, 



^he Higlt Court ot ^t^x^. 

APPELLATE JURISDICTION. 
Present:— Sir W. Mobgan, C. J. and Hollowat, J. 
BegtdcBr Appeal No. 31 of 1876. 

Matan Eutty & OTHEBS {Defendants) Appellants. 

KiYATU Bavachy (Plaintiff) Respondent. 

A plaM ma^ he amended even at the final hearing, provided the amendment 
doee not materially alter the emaee ef aetion, ofii take the defendant hf 
eufpriee as to the way in whioh heieto meetthe^aee. 

The plaintiff brought this suit for the reooyeay of Ba. lO^OW 
from the defendants, and based it upon a writing all^^ed to hsm 
been executed by the defendants^ acknowledging their liability to 
pay on account of coffee purdiased from the plaintifil Tb/b defend- 
ants denied the execution of the writing and the purchase of coffee. 
Issues were settled, and, at the final hearing, Mr. ^ephard seeii^ 
that the document sued on was not receivable in eridence, owii% 
to its not having been stamped, put in an amended plaint for the 
recovery of the said amount as value of coffee delivered to the 
defendants. Mr. Oover for the defendants objected to the leception 
of tl^ pbint, but the Subordinate Judge of N<»ih Malabar 
^received it, observing that the defendants were not prejudiced by 
the amendment, and that this course was necessary to further 
the ends of substantial justice. 

The following are his remarks upon that point: 

'' *Mr. SHii^hard, Connsd on behalf of plaintiff, mtoved f<M-« 
amendment of plaint into one of goods sold and accounts. Heard 
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Mr. Qover's oppositioiL After aJQ the question is more of a discre- 
tianaiy nature than anything eke, and to further the ends of justice, 
theCourt instead of giving much weight to technical objections allows 
the amendment aa prajed for. ^The amendment to be made within 
two days.* 

"The jdaint was accordingly amended, a firesh written state- 
ment was put in by 2nd defaidant, 3rd defendant filed a written 
statemait on behalf of himself and another on behalf of his fieither, 
whose ' mukhtiar he held, and fresh issues were recorded. The 
abstracts of the amended plaint and of defendant's answers and the 
issues are contained in the first five paras, of this judgment. 

''At the final hearing of this suit Mr. Gover repeated his objec- 
tion against the amendment of the plaint and contended that it was 
JuA in the power of this Court to permit an amendment of the 
plaint after it was filed and after defendants had answered and 
issues were settled, and that plaintiff's original claim on the pro- 
missory note not being sustainable this Court is bound to dismiss the 

The suit proceeded to judgment which was pronounced in 
hvoT of the plaintiff. Against tiiis a regular appeal was preferred. 

18A Ai^gud 1876. 

Mr. Oover for the appellants. The Lower Court was wrong 
in having allowed an amendment of the plaint at the final hearing 
of the case. The Vakeel for the plaintiff when he put in his first 
plaint distinctly said that he did not want to amend his cause of 
action, and that he would stand or fall by that writing, and under 
such circumstances no amendment ought to have been allowed. 

[HoUoway, J. — Have you been injured by the amendment ?] 

Whe&er we are injured iyr not is not the question ; the Judge 
had no power to grant the amendment. 

[SoUotc^, J. — ^The decision of ike question whether the 
Joige had p&wec or not depends upon whether you are injured or 
noi] 

I submit^lmt we have been injured in this way; if no amend- 
ment had been allowed this suit would have been dismissed, and 
we dioiedd have got 0ar costs, btit now we are amde to pay the 
pUntiff's oosts. In Mamaaanni Ayycm v. Itamu MufcmW the 
"" (1) 8Macl.S.C.Bep*»p.872. *"""^ ^ " 
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Court held that a defect on the fitce of ike plaint, which would 
have rendered it inadmissible, was not matter for amendment at the 
final hearing. 

[Chief Justice. — If a man sets up two different causes of adion, 
one in the plaint and another at the final hearing, that ought not to 
be allowed In the present case is not the cause of action set up 
within the scope of the original plaint ?] 

I submit not. An entirely different peiiod of limitation arises 
in both cases. 

\Chiej Justice, — Is it suggested that there was surprise, and 
when you came to meet one thing you were asked to meet some- 
thing ebe quite different ? 

HolUyioay, J, — That cannot be. The answer given by the 
defendants clearly shows that they had in their view the present 
case.] 

When an amendment is wanted it should be asked for when 
the party has first notice of the defect. 

The CoUBT overruled the objection as to the amendment of the 
plaint. 

♦ 

APPELLATE JURISDICTION. 

Present : — SiB W. MonaAN, 0. J. and Innes, J, 

Special Appeal No. 220 of 1876. 

KOTTUL Nagan Additbipad (22nd Defendant) Appellant. 

Kapam NambudbyA 0Tnjs;B3...(Plaintiff8) Responderds. 

The Couft ought not generally to proceed to pass a decree under See. 170 of the 
CivH Procedure Code ufithout a/ny emdenee whtUeoer hqfbre it ; Imt whm 
the defendant admite a portion of the claim, the Appellate Couo't would not 
generaUy interfere. 

The plaintiffs, some of the Uralera (trustees) of the Trichem- 
marath temple, brought this suit against the other trustees to com- 
pel the 22nd defendant (the special appellant) who is the manager 
of the temple to render an account of the income and expenditure 
of the temple for the Malabar year 1048, and to recover from him 
Bs. 2,537 and odd, being the balance due on behalf of the temple 
The 22nd defendant put in a statement denying the plaintiff's right 
to sue and stated that the net balance in his hand was Rs, 802 and 
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odd, and not the amount stated in the plaint. Isdues were settled 
and, on the 26th Jidy 1874 at the dose of the hearing, the defendant 
in question was ordered by the Munsiff to produce his accounts and 
give evidence on behalf of the plaintiff. He fSailed to do this and 
put in a petition stating that he was ill, and the District Munsiff 
of Oavay decreed for the plaintiffs as prayed for, observing thtt the 
excuse given by the defendant was a false one. An appeal was 
preferred to the District Judge of North Malabar who confirmed 
the Munsiff's decision with the following remarks : — 

" The ruling of the High Court at 5th vol Report, p. 132, does 
not quite apply to this suit. That was on the wording of Section 
168, and the plain wording of that section requires the service of a 
summons to a 'witneaa aB a preliminary to the issue of a warrant 
for his apprehension. Section 170 smiply requires that a party to a 
suit should be ordered to attend to give evidence or produce a docu- 
ment, and it is plain by the Miscellaneous Petition 801 that the 
22nd defendant knew of the order and got an adjournment as to his 
present necessity to appear, but only on the condition that the Court 
would on the date of hearing fix when he should attend 

" He was to appear on the 26ih June, but asked to be excused* 
attendance that day in consequence of the death of a relative, and 
he asked for adjournment to some date after the 1st July. 

*^ The Court in its first order said he need not appear on the 
2Gth June, but it would be decided on the 26th June on what date 
he was to appear, and so a date after the Ist July, namely, the 10th 
July, was fixed 

*' He put in a petition on the 9th July asking the Court to still 
farther excuse him as ** from yesterday he had fever and flatulency 
and could not walk or bathe," and he did not appear on the 10th« 

'' Two witnesses deposed one to seeing him the day before at 
a place in Taliparamba, where* the Vakil for respondents says, 
Bi^>»inniTift redte prayer and the 2nd a vakil of the Court saw him 
both on the 9th and 8th in the house of another Vakil in Talipa- 
ramba. This witness' position as a Vakil would entitle lus evidence 
to primd facte respect, and the respondents' Vakil says, unchallei^ed, 
that the 1st witness is the Menon of I'aliparamba and a respect- 
able man. 

*' If these witnesses are those of truth, a very flagrant case of 
contempt of Court is made out, and 3uch an instance that the apo- 
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logy contained in MisoeUaneons Petition 1,249, after he had begon 
to realise the fhiits of his contomaey does not wipe oai The 
aathority of the Mtinsif must be upheld anong the many litij^u 
inhabitants of his divisien, and t do not tiunk that the decree paased 
exceeds the temperate discretion required in proceeding under Sec- 
tion 170, the more so as none of the accounts called for in the notioe 
were produced except the accounts of receipts and diabursemeutd 
for 1048 produced with 22nd defendant's answer. I consider the 
Munsif has acted rightly and confirm his decree dirnnisfting tiiis 
appeal with costs.*" 

A Special Appeal was thereupon preferred. 

Mr. Shephard for the Special Appellant, There is no evidence 
whatever in support of the plaintiff's claim. Section 170 does not 
allow the Court to pass a decree unless there is evidence, and the 
language of the Section is quite clear. 

[Ctiief Jvetice. — The defendant admits that he is aocoimtable; 
he must have produced the accounts to shew what was due. Some- 
thing must have been done on the 26th July when the defendant 
' was ordered to produce his books,] 

It is not known what was done then, and the papers 
do not show that there is any evidence in support of the 
plaintiffs daim. Sec. 170 cannot apply unless there has been a 
formal summons. 

[Chief JiLstice. — The case proceeded upon the assumption that 
the defendannt had sufficient warning and if there was any irregu- 
larity he must have got it cured in the first instance.] 

Sec. 170 is a penal section and ought to be enforced with great 
caution. In Rumji Shett v. MvZlavdegatu Kunhi,W the late Chief 
Justice observed that a party ought generally to be allowed an 
opportunity of purging his contempt before this penal section is 
applied, and this shows the lenient tendency of the Courts. 

Mr. MicheU f(»r the respondents. This case is exactly similar 
to Venkayyav. Pedda MvMawppa,Qi) and there the Court held that 
Sea 170 applied. In this Aae the defendant admits a portion of his 
liability and it cannot be contended that there has been no evidenoe 
whatever. If, at least, the defendant had tried to puige his ccm- 
(1) 8 Mad. H. C. Bep., p. 299- (2) 4 Mad. H. C. Bep., p. 143. 
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tempt, that would have been something, bat he does not seem to 
have even done that. 

Their Lordships delivered the following 

Judgnienti :— 21<^ Augud 1876. 

Sir W. Morgan, C. J,— We should be disposed to use great 
eaution in upholding the decree of the courts below if we saw that 
the court had assumed that a balance was due to the plaintiff, 
and there was no substantial ground for the plaint. Here the 
case is different The plaintiff states a balance and the defen- 
dant chooses to admit a portion of it. This is a case of several 
plaintifib stung several defendants for a balance of accounts of 
a certain temple. All the defendants do not choose to resist 
the claim, and it is only the 22nd defendant^ the person now 
before us, who puts in any statement. It is evident that there 
must have been a hearing of the case before the points for decision 
were recorded, and then the following points were recorded (1) whe- 
ther the plainti£& are authorised to sue and (2) what was the net 
balance of the devastanom in 1048. There was a hearing on the 
26th July and the defendant was then Ordered to produce his 
accounts. The defendant who comes before us under such cir* 
cmnstances to ask for our interference as a matter of law, leaves 
us entirely in the dark as to what has happened, and asks us 
to assume that nothing whatever passed which could justify 
the Court in decreeing the balance claimed. We are not prepared 
to make any such assumption. The case was adjourned for an 
examination of accounts, and on that day the defendant cho^e to be 
absent. It is fair to assume that there was an enquiry, and there was 
a postponement for the production of accounts, and, under the pre- 
set circumstances we ought not to assume that the decree was made 
without evidence. The Court asked the defendant to attend, and 
he failed to do so and attempted to make a false excuse. The Court 
was certainly justified in proceeding with the suit and passing a 
decree. The Lower Courts remarks on the case are well-founded 
and this appeal must be dismissed. 

Inhes, J.— It seems to me that the case has been properly 
decided. We ought to assume that there was an enquiry, and it was 
then ascertained ^t the accounts would enable the defendant to 
show what was due. He was thereupon ordered to attend with the 

15 
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accounts and staid away making false excuses. The Court had 
then no means of ascertaining the exact balance and passed judg* 
ment against the defendant. It does not seem to me that the Court 
has, under these circumstances, exercised a wrong discretion and 
this appeal must therefore be dismissed. 

Special Appeal dismissed. 



Wm §igh Court of JHabras. 

APPELLATE JURISDICTION. 

Present :— SiR W. MORGAN, C. J. and Holloway J. 

Special Appeal No. 466 of 1876. 

Kailasum Chetty & ANOTHER (Plaintiffs) Appellants, 

Vallikutty Naddan & xsoTnEB,...( Defendants) Respondents. 

A right of action d4>es not arise on a bond before the expiry of the period specified 
in it for payment of the money by the mere fact of the person executmg 
denjfing execution qf it. 

The plaintiffs brought this suit for the recovery of Rs. 1,515 
from the defendants, being principal and interest due upon a debt 
bond alleged to have been executed by the 1st defendant on the 
11th March 1875, and payable on the 11th January 1876. The suit 
having been instituted in April 1875, long before the day specified 
in the bond, the plaintiffs gave as a reason for their doing so, that 
the 1st defendant denied execution of the bond before the Sub- 
Begistrar when taken to him for registi'ation, and alleged that they 
had therefore an immediate right of action. The defendants, 
denying execution, pleaded that the plaintifis had no present right 
of action. The District Munsiff of Sreevulleputtoor, without 
going into the question of the execution of the documents, dis- 
missed the suit on the preliminary objection raised by the defen- 
dants with the following remarks : — 

" The only question for determination is whether the plaintiff's 
right to sue on the bond B. has arisen ? 

" Document B. is a simple debt bond. It provides a time for 
payment of the money due thereon. Plaintiff has no right to sue 
before the expiration of the time so prescribed. 

" Plaintiffs argued that 1st defendant's denial before the Sub- 
Regfetrar of the execution of the bond B. and his refusal to have 
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ifc registered have given him a right to sue upon the bond, but 
this argument does not hold good. It may give him a right to 
compel registration of the bond but not to sue for the recovery of 
the money due thereon. It is expressly laid down in the Indian Limi- 
tation Act 1871 that where a day is specified for payment the cause 
of action begins to run from the day so specified. I see no special 
grounds why the rule should be departed from in the present 
instance. 

" Plainjtiff further quoted in support of his case sections 39, 61, 
53 and 64 of the Indian Contract Act. These sections treat of 
breach of contracts and have no application to the present case. 

'• For the above reasons I dismiss the suit assessing plaintiffs 
with defendants' costs." 

The subordinate Judge in appeal confirmed the Munsiffs deci- 
sion. His Judgment is as follows : — 

" On referring to A, I observe that the term for repayment as 
set forth therein did not expire till 11th January 1876 while the 
suit to recover thereon was filed on 24th April 187^. Plaintiff thus 
clearly had no cause of action at the date of the filing of the suit 
and it is not therefore maintainable. 

*' Plaintiffa' vakil relies upon section 39 of the Indian Contract 
Act but this does not help his case. 

" The District Munsif s view of the case is unquestionable and 
I dismiss the appeal with costs." 

A special appeal was thereupon preferred. 

Mr. Handley for the appellants. The plaintiffs' right of action 
arose on the defendants denying execution before the Sub-Registrar. 

[Chief Justice, — Do you sue on the bond or for money ?] 

Though the plaint is a little incorrectly worded, we are in effect 
entitled to relief It is a principle of law that where one party to a 
contract repudiates it, the other party may sue at once for the breach. 

[Holloway, J. — That is a different case ; here you want the 
money sectured by bond and not damages. 

Chief Justice, — This is a suit based upon the contract. Is it 
settled by authority that, when a person who enters into a contract 
to be performed at some future time refuses to perfonn it before the 
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expiry of that period, he can be compelled to perform it immedi- 
ately? 

EoUoway, J. — You sne for fulfilment of the contract, and, as 
that is to be performed on a certain day, it could not be broken 
before that day. The time specified in the bond should be regarded 
as a condition and we cannot treat the bond as unconditional.] 

There is a collection of cases beginning from Hochater v. Be la 
Tou,rW which have recognised the principle that, where a person 
who has entered into a contract to be performed at some future day 
repudiates it before that time, he can be at once sued for breach of it. 
The case of the Danube S Block Sea Co. v, Xerhosi^) is similar to the 
present case. There the defendant entered into a contract in July 
with the plaintiffs to carry their goods on board his ship to a port 
in the Red Sea on the Ist of August following, and before that 
date gave notice that he would not be bound by the oontract. 
The plaintiffs made arrangements with some other person to carry 
their goods, and sued the defendants for the breach of the contract, 
and it was held that the plaintiffs had a good cause of action. 
The principle of these cases was followed in Frost v. Knigkti^) 
where it was held that a person, who promised to marry another as 
soon as his father died and refused to be bound by the agreement 
during his father's lifetime, was liable to be sued for the breach at 
once. Applying these principles to the present case it is submitted 
that the pkdnti£b have a present right of action. It is in accord- 
ance with reason that we should be allowed to bring this suit at 
once for the money. . We ought not to be asked to wait^ being sure 
that the defendants would deny the debt. 

[Holloway^ J. — Those cases have nothing to do with this ; you 
are confounding two things, a suit for damages for breach of con- 
tract, and a suit upon the contract itself.] 

Mr. Skepha/rd for the respondents. The case has been through- 
out treated as a suit upon the contract and has been dismissed as 
bdng premature. It cannot now be treated as a suit far a breach of 
contract and damsges awarded. 

Their Lordships, thereupon, delivered the following 

JudgmetUs :— 25tt Atigvat 1876. 
Sib W. Moboan, C. J.— This is an attempt to say that a plaintiff 

(I) 2 E. ft B., p. 678. (2) 81 L, J. C. P., p. 284. (3) L. B., 7 Szch.> p. 111. 
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sue upon a contract before the appointed time because his opponent 
denies, perhaps falsely, that be executed the contract. There is no 
authority to support such a proposition, and this special appeal 
must be dismissed. 

HoLLOWAY, J. — ^The case, as it stands, is a very simple one. It 
is the case of an obligation to pay money and has a term affixed ta 
it, and therefore no obligation to pay can arise until the lapse of 
that term. Mr. Handley tries to alter the whole thing and to daim 
payment of the money before the expiry of the time specified, by 
rdisrring to a number of cases which have nothing whatever to do 
with the present case. That great English lawyer Baron Martin said 
in Frost v. KnigktO) that he should have found very great difficulty 
in following the reasoning of that case but for Bochster v. De la 
T<mrS^) and when a man says that be finds great difficulty in follow- 
ing a certain reasoning, he means that he does not quit« like it though 
he is not willing to say so. No doubt it is a convenient doctrine that 
was laid down in the courser's case, and that is only in cases where a 
contract has been entered into to be performed at a future date and 
runs over a long p^iod. In the Danube Co. v. XenoaW the man says 
I won*t carry, and then the plaintiffs come into Court and say, you 
have agreed to do a ceri;ain thing on a certain date and now you 
have refused to perform it ; we are therefore at liberty to sue not 
for performance, but for damages for non-performance, and ihe 
Court thereupon gives damages, finding that the fact of refusal was 
sufficient to enable it to do so. The present case is a different one. 
It is not for damages that the suit is brought. This is a suit to 
enforce an obligati<m to pay money doe at a future period, and that 
obligation arises only when the time expires. This suit has there- 
fore been ri^tly dismissed and that with costs. 

Special Appeal dismissed. 



(1) L,JL,7Bxch.,p. lU. (2) 2 B. & B., p. 678. (8) 81 L. J. C. P., p. 284. 
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APPELLATE CRIMINAL JURISDICTION. 
Beg. v. Bahimat. 

OOMPOUKDING OP OPPBN0E8 — ^VOLUNTABILY OAUBINa GBIEf^OUS HURT— THB 

INDIAN PENAL CODE (aOT XLV. OP 1860), SBOTION 214 THB CRIMINAL 

PROCEDURE CODE (aCT X. OP 1872), SECTION 210. 

WheT^ever the words "voluntarily " '* intentionally " "fraudulently" "rfw* 
honestly" or others^ whose definition involves a particular intention, enter 
along with a specified act into the description of an offence, the offence not hm§ 
one irrespective of the intention, is not one which the exception to Sectm 
214 of the Indian Penal Code by itself allows to he compounded. Tkt 
offence, to admit of compromise, must he one in this sense irrespective cftke 
intention, and it must be one for which a civil action may he brought at ike 
option of the person injured, instead of criminal proceedings.* 

The offence of voluntarily causiny grievous hurt cannot (accordingly he em* 
pounded. 

Beg. V, Jetha Bhala (10 JSom. H, C. Sep, 68) disapproved. 

The accused was charged before KeshavMl 'HirSi&L, Magisti'ate, 
1st Qass, of Khdndesh, at Dhuli^ with the offence of voluntarily 
causing grievous hurt to one Minbi. The latter on the 1st of June 
following appeared before the Magistrate, and prayed to be permit- 
ted to withdraw her complaint; the Magistrate made the order 
sought for. 

On an examination of the case in the Eh&ndesh Magistrate's 
criminal return, Kemball, J., directed . the record and proceedings 
to be sent for. 

On a review of the proceedings, West and N&iibhii Hari- 
6&B, JJ., referred the question to the Full Bench, whether the 
Magistrate was right in allowing the offence to be compounded. 

The case was heard by W^stropp, C. J., Kemball, West, and 
N&idbh4i Harid^, JJ. 

Shdmrdv Vithal, as amicus curuB, urged the offence cannot 
be compounded. The Legislature has not thought fit to declare 
expressly what offences shall and what shall not be compounded ; 
and we are thus left to gather their intention from various scatter- 

• In Shama Chum Base v. Bhola Naih Dutt (6 Oftlc. W. E. Oiv. Ref . 9) it wM 
held by Peacock, C. J., and Jackson, J., that there ia no law in the Mofusnl which 
reqairea an injured person in any case to institute criminal proceedings before bring- 
ing his action. Semble that there is in the Presidency towns Coonamvl ▼. Sam 
Bawr. (2 Ind. Jur. N. S., 187). As to th« law in England see WeU$ v. Abrahcms, L. 
B. 7 Q B. 554 and Ot^orne v. QiOet, L. R. 8 Ex. 88. 
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ed provisions in the Penal and Criminal Procedure Codes, especially 
3ections 213 and 214 of the former and Sections 188 and 210 of 
the latter. Section 188 of the Ciiminal Procedure Code presup- 
poses the offences which may lawfully be compounded, and provides 
that the compounding may be effected out of Couii, or in Court 
with the permission of the Court. It also provides that the effect 
of such compounding shall be the acquittal of the accused person. 
In Section 210 the Legislature invests Magistrates with a discretion 
to permit on sufficient grounds the withdrawal of complaints in 
"summons cases." In the Penal Code, Sections 213 and 214 enact 
a general rule on the subject, declan'ng all offences non-compound- 
able, except those mentioned in the exception to Section 214, 
which runs thus : — 

" The provisions of Sections 213 and 214 do not extend to any 
case in whch the offence consists only of an act irrespective of the 
intention of the offender, and for which act the person injured may 
bring a civil action." 

It is dear, therefore, that, in order that the exception may oper- 
ate, two conditions must combine. The first is the immateriality 
of the offender's intention accompanying the act constituting 
the offence ; and the second is the possibility of a civil action by 
the person injured. We are thus led to the consideration of the 
question " what is the precise meaning to be attached to these con- 
ditions f* Seeking the help of the English Law we find it laid 
down in Keir v. LeemanW that " the law will permit a compromise 
of all offences, though made the subject of a criminal prosecution, 
for which offences the injuied party might recover damages in an 
action." And, again, in the same case, in error(2) that this proposi- 
tion should be limited to the " cases where the private rights of the 
injured party are made the subject of agreement, and where by the 
previous conviction of the defendant the rights of the public are 
also preserved inviolate." 

In order to be able properly to understand the first condition 
we must assume the Legislature to have made two classes of 
offences : one involving the commission of an act, which becomes 
criminal only by the intention of the offender being superadded ; 
the other in which such intention is not essential to constitute the 
criminality of the act. To establish the former class of offences only 

(1) 6 Q, B. 308 ; S. C. 13 L. J. Q. B. 359. (2) 9 Q. B, 371 ', S. C, 15 L. J. Q. B, 360. 
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the prosecution would have to prove the intention. The use of 
the words " voluntarily/' " intentionally," At*., would point to such ft 
distinction. See Sections 39 and 322 of the Penal Code. AmODgst 
the class of offences in which, the act being proved^ the intenticm 
is implied, are generally offnicea under Ohapters 6 and 7 of the 
Penal Code, viz., offences against the State and those telatii^ to 
the Army and Navy ; while offences under Chapters 8 and 18, vii, 
offences against public tranquillity and offences relating to weights 
and measures, fall in the other class. 

The illustrations to the exception to Section 214 of the Penai 
Code, though they do not throw much light on the intention of the 
Legislature, support this view. The word " assaults" in Illustara- 
tion (b) is not used as defined in Section 351. This is dear when it is 
read with Illustration (a). The offence of bigamy, mentioned in 
Illustration (c), is one irrespective of the offender's intention ; but, 
as it cannot become the subject of a civil action, it cannot be com- 
pounded. The offence of adultery satisfies both the conditions, and 
the Legislature, therefore, declares it to be compoundable. 

Next, going to decided cases, we find that the Madras High 
Court would not permit the withdrawal of a case of dishonest misap- 
propriation of property on the ground that the dishonest intent vafl 
a necessary ingredient of the offence(i). Again, the High Court of 
Bengal in Reg. v. Oapee Mohu/i MitterW allowed a complaint of 
kidnapping to be compounded, because " the offence, of whidi the 
accused has been convicted, is simply kidnapping as pimishahle 
under Section 363, and it has not been found that there was an in- 
tention to commit any further offence," and because a civil action 
could be brought. This High Court has, apparentiy, taken a differ- 
ent view in Reg, v. Jethd Bhald W, but without assigning any 
reasons. 

The present case is one of grievous hurt, which does not satisfy 
both the conditions of the exceptions and cannot, therefore, be com- 
pounded. 

Shdntdrdm, Ndrdyan, as amicus curies, contra : — ^The excep- 
tion to Section 214 should be construed by the light of the illostrs- 
tions. Illustration (b) declares the offence of assault to be compound* 
able. This offence is defined in Section 851, which expressly speab 
of the offender's intention. Sections 6 and 7 of the Penal Code 
(1) 9 Mad. Jur. 341. (2) 22 Cal. W. B. 26 Cr. Eul. (S) 10 Bom. H . C, BepTw- 
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make it nooessary ihat the word '"assault" should be understood 
only in the sense given to it by Section 351. The offence of adul- 
tery is not aggravated by any particular intent, and could be pro- 
perly compounded* Bape could not be compounded, because no 
dvil action could be brought in respect to it. Mr. Mayne in a noto 
to Section 214 quotes a caae from 3 B. C. C. S. C. 14 and another 
from 4 R. J. and P. 171> which show that house-trespass was held 
not oompoundable, though wrongful restraint was. 

Cur. ad. vuU. 
The judgment of the Court was delivered by 

Wbst, J.— Section 188 of the Code of Criminal Procedure says 
that " in the case of offences which may lawftilly be compounded, 
injured persons may compound the offence out of Court or in Court 
with the permission of the Court,** and that ** such withdrawal 
bom the prosecution shall have the effect of an acquittal of tho 
accused person." The case before us is one in which an accusation 
of voluntarily causing grievous hurt has been compounded with the 
permission of the Court ; and the question is, whether this is a case 
of an offence " which may lawfully be compounded." 

The remedies provided by the law for wrongs which it recog- 
nizes as affording a proper ground for the exercise of the State's 
coercitive power, may be classed generally as criminal and civD. 
The latter apply properly to wrongs not regarded as so flagrant and 
80 dangerous to society at large as to call for the spontaneous inter- 
ference of the State. The general well being of the community is 
sufficiently protected by the exercise of power at the desire of the 
person injured, and on proof of the wrong. The object is in theory 
not penal, but remedial or compensatory. 

Criminal sanctions, on the other hand, are intended to enforce 
duties regarded as of such importance to the community that the 
option of inaistJng on them, or of bringing the provided penalty to 
bear in cases of their infringement, cannot safely be left in the hands 
of private persons. In such cases the State, through its representa- 
tives, steps in either on a denunciation duly made, or of its own 
accord, to bring the wrong-doer to justice; and it regards this 
object as one of such paramount importance that it will not allow 
any purely remedial arrangement between the person injured and his 
injurer, by which the punishment prescribed for the latter may be 
avoided. 

16 
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The views taken, however, at different times and onder differait 
influences, of the enormity of particular wrongs vary widdy ; and 
there are wrongs whioh^ while they fiedl within the same genemi 
description, may, according to dreumstances, be of an extremely 
pernicious, or of but a slightly pernicious, tendency. They may 
endanger the wel&re of society, or they may afiect, except in some 
inappreciable degree, only the interests of an individual Hence there 
comes to be recognized a class of cases which may be the subjects 
either of criminal or civil cognizance. If the person injured desires 
to obtain compensation, the law does not forbid him : if he invokes 
the pejial interposition of the Magistrate, that interposition is not 
refused. 

Full competence to accept satis&otion for wrongs done to one- 
self follows necessarily from the general rule of freedom of tran- 
sactions. That rule, however, and the deduction from it, are subject 
to limitations in the interest of the community through which 
some compromises of offences are made penal, and others are so 
disapproved that the Courts will not give effect to them. These 
limitations correspond generally to the classes of wrongs for which, 
though a personal injury has been sustained, a civil suit is not 
allowed, or is allowed only after the public interest has been satisfied 
by a prosecution, the instituting of which is by the British Indian, 
as by the English, law regarded as a duty resting on the person 
injured, and one which he is not at liberty to neglect in conside- 
ration of any advantage to himsel£ 

Sections 213 and 214 of the Indian Penal Code are intended to 
prevent the suppression of prosecutions in cases in which the 
public is thought to be deeply interested in the punishment of the 
offender. They impose penalties on transactions entered into with 
this view. But after the rules have been laid down in terms 
extending to all compromises of offences, an exception is made that 
^'the provisions of Sections 213 and 214 do not extend to any case 
in which the offence consists only of an act irrespective of the 
intention of the offender, and for which act the person injured may 
bring a civil action." The words "may bring a civil action," 
seem to mean " may bring an action without, or instead of, insti- 
tuting criminal proceedings." On the principle of •* ubi jus ibi 
remedium" there are but few, if any, violations of right recognised 
by the law as occasioning personal injury, for which, when the de^ 
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mands of criminal justice have been 8ati8fied>a civil action may not be 
brought by the person injured ; and the condition of a civil action 
being competent to the party injured after a prosecution could not 
have been intended where the design is to define and circumscribe 
fche bounds within which private compromises of offences are 
permissible. The graver the injury in such cases^ so long as the 
injured person survives, the better founded the daim for civil 
reparation. Wh^e the law allows a choice between the criminal 
and the civil remedy, the exception says that a compromise shall 
not be penal by which the person iiijured obtains what civil 
proceedings would give him. The taking and giving of a compen* 
sation which the law forbids, instead of a criminal prosecution, is 
the gist of the offences in Sections 213 and 214 ; but yrhere the 
law would itself award a compensation, the exception allows the 
compromisQ. 

The condition thus construed at once euts down the cases in 
which oompoundinjj is not penal to a limited class. Unless a *' suit 
of a civil nature," according to Section 1 of the Code of Civil Pro- 
oedure, can be maintained in the first instance by the person 
injured against the injurer, they are not at liberty to enter into a 
transaction by way of compromise. They are subject to the penal- 
ties of Sections 213 and 214 of the Indian Penal Code should they 
attempt thus to defeat its purpose. In all the more serious cases of 
wroBg-doing by which personal iiyuty is sustained, no such action 
oouldy according to the recognized principles of the English law, be 
maintained. The criminal law, wherever those principles are 
accepted, must first be put in motion, before civil redress for the 
private wroi^ can be effectually sought. That these principles were 
accepted, at least generally, by the Legislature when it passed the 
Penal Code, is, we think, sufficiently apparent from the test it has 
provided ; and according to these it is only in cases comparatively 
trivial — at least, of trivial importance to the community at large — 
that an action can be 1:»x>ught without a prior prosecution. In no 
others is a ccnnpromise free from the penalties prescribed by Sec- 
tions 213 and 214 of the Indian Penal Code. 

The other condition, that the " offence consists only of an 
act irrespective of the intention," seems to have the same general 
purpose of confining compromises to the cases of ahnost venial 
offences. The words '' irrespectiTe of the intention" seem to 
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' 

mean that the definition of the offence extends only to acts, not to a 
particular intention prompting or accompanying the acts. Thus 
the several instances of n^ligence constituting an offence without a 
positively mischievous purpose, are cases in which the "offence 
consists only of an act/' No intention is, or needs be, imputed 
as an element of the offenca In other cases the act — as, for 
instance, waging war against the Queen, or committing adul- 
tery — ^though it may be essentially voluntary, is still conceived, 
for the purpose of the definition or of the imposition of punish- 
ment, simply as an act If the act, as thus viewed by the Legis- 
lature, is done, the offence is. committed, and the penalty is in- 
curred "irrespective of the intention of the offender." In all cases 
of this kind for which the Indian Penal Code provides, the act 
is either one, as negligently allowing a prisoner charged with, or 
convicted of, an offence to escape, for which no civil action could 
be brought, and on that ground excluded from the operations of 
the exception : or else, as in the case of adultery, of a kind r^arded 
as of a specially pei*sonal character, so that the public peace and 
welfSaxe will be rather furthered than impaired by aUowiug a pri- 
vate settlement of the wrong. 

In contrast to these cases stand the great mass of offences 
which arise in the ordinary course of affairs. In the definitions or 
descriptions of these in the Penal Code the intention is an essential 
element. The mere act, not perhaps in itself but as viewed by the 
legislature, is regarded as possibly ambiguous, and is not an " offence 
irrespective of the intention of the offender" according to a dis- 
tinction well expressed by Lord Mansfield, C. J., in the case of 
Ji. V. ShipleyW, Thus in cases of theft, personal violence, threats, 
and defamation, the physical act must spring from a dishonest or 
malicious intent in order to constitute an offence. This was the class 
of cases which probably was most conspicuous to the Legislature 
when the exception to Section 214 was made law. The offences are 
of a kind regarded as highly dangerous to society, and not, therefore, 
proper subjects of compromise. As theii* definitions involve intention, 
they were excluded from the exception by limiting it to cases of offen- 
ces constituted by '' acts irrespective of the intention of the offender." 
The result appears to be that whenever the woYds " voluntarily," 
"intentionally," "fraudulently," "dishonestly," or others, whose 

(1) 4 DoDg., p. 166. 
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definition involves a particular intention, enter along with a spe- 
cified act into the description of an o£fence, the o£fence, not being 
one '^ irrespective of the intention/' is not one which the exception 
to Section 214 of the Indian Penal Code by itself allows to be 
compounded without the parties incurring the penalties prescribed 
by that and the next preceding section. The ofience, to admit of 
compromise, must be one in this sense irrespective of the intention ; 
and it must be one for which a civil action may be brought at the 
option of the person injured, instead of criminal proceedings. 

This construction of the exception does not, indeed, clear away 
all difficulties. It seems anomalous that, while adultery, through 
its defiiiition not including any statement of intention as an ele- 
ment of the offence, may be compounded, enticing a woman away 
-with intent to commit adultery with her may not be compounded. 
The anomaly may, perhaps, be explained by the circumstance that 
mere adultery may be a wholly private transaction, which the hus- 
band may hope to keep secret, while enticing a woman away, neces- 
sarily involves a public scandal ; but, such as it is, it is in a measure 
corrected by the provisions of the Code of Criminal Procedure 
(Sections 478, 479), which make the prosecution of the offender in 
the one case, as in the other, dependent on the will of the husband. 
The attempt to compress a principle gathered from a great number 
of instances within a few words generally, leaves some cases not 
provided for ia a quite satisfactory way ; and the existence of such 
cases is not a sufficient aigument against a particular construction, 
tmless some other can be suggested which gets rid of all difficulties. 

The illustrations to the exception, so far from throwing light 
on its meaning, create the chief difficulties in its construction. Il- 
lustrations (a) and (6) taken together, if we take *' assault," as 
Section 7 bids us do, in the sense defined by Section 351, suggest 
that the true sense of the exception is to allow compoundiug in 
every case that might be the subject of a civil action, except where 
the act constituting an offence is made a graver offence by some 
intention accompanying it, which is not involved in the definition 
of the minor offence, which the act would prima facie amount to. 
The condition that, for the exception to operate, the act must be one 
for which a civil action might be brought before taking criminal 
proceedings, would, on this construction, as on the other, cut down 
the possible cases of compromise to a small number, where the prin- 



Digiti 



zed by Google 



124 THE MADRAS LAW BIPORTEB. 



dples of the English law on this subject prevail ; but, allowing this, 
the difficulty remains that the suggested construction is one that is 
not by any ingenuity to be gathered from the language of the ex- 
ception itself. U we take ** assault/' in its defined senses it is not 
an offence constituted by '' an act irrespective of the intention." 
The physical act being the same in both cases, the intention 
accompanying it might make it an assault under Section 
351, or an attempt to commit murder under Sections 611, 299 and 
300 of the Indian Penal Code ; and there is not, in any of the cases 
in which intention enters into the definition of an offence in that 
Code, such an inseparaUe connexion of a particular intent with a 
particular act, that such intent is to be conclusively inferred 
from it; otherwise the intention would not be specified as 
part of the definition. But if the act thus derives all its 
criminal character from the particular intent accompanying it» 
it cannot be said that a minor offence is constituted by the act irres- 
pective of the intention, while a major offence is constituted by a 
similar act along with some different or additional intention. 
There is no offence at all until there is a criminal intention ; and 
when this accompanies the act, it at once determines the diaracter of 
the offence, be it graver or more veniaL 

The illustrations to the Penal Code rank as cases decided upon 
its provisions by the highest authority. But as eveiy auliiority may 
sometimes err, we are justified in asking whether this may have 
happened in the present instances. Illustration (b) says : — ^''A 
assaults R Here, as the offence consists simply of the act irreqieo- 
tive ci the intention of the offender, &c." This conception of the 
meaning of assault is obviously quite at variance with that which 
governed its definition in Section 351.* The Legislature conceived 
of assault as consisting, as viewed by the law, in s<»ne mere act. 
In Illustration (a) an intention is superadded to this act, so that 
an attempt to commit murder is constituted an offence consisting 
by its definition of an act plus an intention, and thus not within 
the exception according to the construction which we have pre- 
ferred. Illustrations (o) and (d) are equally reconcilable with either 
interpretation. 

Amongst the cases actually decided on the exception there is 

• See the observatio&B of Tomer, J., in Beg. ▼. UudanMohun. 
(6N.W.P.H.O.B,at^.805). 
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one at 9 Madras Jwriri 841, in which it was ruled that a charge of 
dishonest appropriation under Section 404 of the Indian Penal Code 
could not legally be compounded In the case dted from 8 Rev« 
Civ. and CrL B., 14 S. C. Ct. References, a compromise in a case of 
wrongful restraint was successfully sued on ; but wrongful restraint 
being punishable with but one month's imprisonment, a withdrawal 
from the prosecution is expressly allowed by Section 210 of the Code 
of Criminal Procedure ; and as Section 188 of that Code cannot but 
hare been meant to have some operation, an agreement for such with* 
drawal could not be illegal The case at 28 Calc W. R, 26 Cr. RuL» 
was one of kidnapping, and the Court held that it could be 
lawfully compounded. Ainslie, J., seems to have indined to the 
view that this was allowable, because there was not an intention to 
commit an offence beyond that of simple kidnapping, and because a 
civil action might be maintained, but it does not appear that the 
obvious grammatical construction of the exception had been con- 
sidered by him. Kidnapping, though a voluntaiy act, is not, accord^ 
ing to its definition in tiie Penal Code, composed of an act phie an 
intention, but of an act alone. It is, though necessarily inyolving 
an intention, conceived of and dealt with by the Legislature as a 
mere act; and being an offence irrespective of the intention would, 
according to otir view, admit of a compromise if the second condi- 
tion were satisfied, namely, that a civil action might be maintained 
for the wrong by the injured person. It is not certain from the 
language of Ainslie, J., that this was not his view also ; but, if not, 
the decision is, we think, to be sustained where a civil suit is admit- 
ted, independentiy of the reasons given for it. 

The case of Jetha Bhala, at 10 Bom. H. C. Sep. 68, is more 
distinctly against what we think the correct construction. But no 
reasons are given for that decision, and the case does not appear to 
have been argued. If the offence of voluntarily causing hurt may 
be compounded, so apparently might causing grievous hurt, or even 
an attempt to commit murder. For the mere act and the personal 
injury sustained from it, apart from any special criminal intent, the 
person injured might, in each case, maintain a civil action ; and there 
would not in either be an aggravating intention placing the offence 
in a graver category than that to which it would ordinarily belong. 
If the act was thought to include the intention ordinarily accom- 
panying it, and thus in a manner to be one, in the eye of the law, 



Digiti 



zed by Google 



126 THE HABEAS LAW REPORTER. 

irrespective of the intention, we do not think that such a construc- 
tion is admissible in any case in which the Legislature has expressly 
made a particular intention part of the definition of an offence. It 
may be easy to infer the motive in any ordinary case from the act 
and the circumstances but that the inference was not inteoded to 
be a necessary and conclusive one, is clear from the specification of 
the intention in defining the offence. We think, therefore, that 
that case was not rightly decided, and that an offonce, in the defini- 
tion of which a particular intention is included, cannot be compro- 
mised legally, or without incurring a penalty, except in the petty 
cases provided for by Section 210 of the Code of Criminal Proce- 
dure. If the intention does not enter into the- definition of the 
offence, it may be compounded in all cases in which a proceeding by 
way of civil action, instead of a criminal prosecution, would be com- 
petent to the person injured. 

The offence of voluntarily causing grievous hurt is, accordingly, 
one which cannot legally be compounded. The Magistrate's order 
of dismissal must, therefore, be reversed as contrary to law. Whe- 
ther he will, under the circumstances, now proceed any further T?ith 
the case, is a matter which must be left to his discretion. He will 
probably not feel called on to take any step, by which the expec- 
tation naturally raised by his previous disposal of the case would be 
disappointed. 

The diflSculty we have had in dealing with this case, and which 
seems to be inherent in the law as it now stands, is one that, in our 
opinion, calls for the action of the Legislature. 

Order accordingly. 

J^oitf.— In conformity with this ruling, the following offences were held not 
eompoondable :— 

(aj Criminal Breach of Trust. Reg. y. Laktkman Bhman Qabaji, 24th Febmaiy 
1876. 

(b) Cheating. Beg. y. Lahhu Badashiv, 24th February 1876. 

(e) Defamation. Beg. y. NuUyt 8th March 1876. 

(d) Enticing away a woman. Beg. v. Jeiha Chairu, 80th Mar«h 1876. 

In addition to the authorities cited in the present case. Beg, y. Mudan Uohm 
(6 N. W. P. H. C. B. 302.) may be referred to, in which it was held that the offence 
of yolnntarily causing grievous hurt was not compoundable. See also the ruling 
7 Mad. H. C« Eep. XXXIY. in which it is laid down that dishonest misappropri- 
ation of propc^y is not compoundable.— /vidian Law Beports, Vol. J, Bomb^ 
Beries, p. 147. 
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^he l^igh Court of ^^us. 

♦ 

APPELLATE JURISDICTION. 

Present :— Sir W. Morgan, C. J. and Hollow ay, J. 

Eegular Appeal No, 39 of 1876. 

EsooF Sait (Defendant) Appellant 

Bates (Plaintiff) Respondent. 




right. 

In such a ease^ v)hem the suit is by the vendor, the damages ought to be purely 
nominal. 

This suit was brought by the plaintiff Mr. Bates for specific 
performance by the defendant Esoof Sait of a contract entered 
into with him to purchase his right, title and interest in the pre- 
mises known as Bill's stables on the Neilgherry Hills. The facts 
of the case are briefly as follows. The premises in question were 
mortgaged to Mr. Mclvor for Rs. 40,000 by Mr. Bill, the owner of 
them, in 1865 under a deed giving Mr. Mclvor a power of sale to 
realise the amount. Mr. Bill was in possession, and in 1872 Mr. 
Bates, the plaintiff, purchased Mr. Bill's right, title and. interest in 
the property in an auction sale in execution of a decree against 
the latter, and put himself in possession of the property. The 
present defendant being anxious to Secure the premises for himself 
entered into an arrangement in April 1875 with Messrs. Mclvor 
and Bates for the purchase of the same for Rs. 10,000, Mr. Mclvor 
getting Rs. 9,000 and Mr. Bates Rs. 1,000 ; a draft tripartite agree- 
ment was drawn up, but the arrangement however fell through. 
The defendant in June 1875 arranged with Mr. Bates to purchase 
his right, title and interest in the property for Us. 1,000, the 
defendant contracting on his part never to use this as a livery 
stable so long as Mr. Bates was engaged in the carrying hack 

business. In October 1875, Mr. Mclvor sold the premises by 

17 
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auction for Rs. 17,850 to the defendant by virtue of the power of 
sale he had under the deed of mortgage, and turning Mr. Bates 
out of possession gave possession of the same to the purchaser the 
defendant. Immediately aftw Mr. Mclvor's sale of the property 
by auction, Mr. Bates brought this suit for specific performance of 
his arrangement with the defendant in June 1875. The Judicial 
Commissioner of the Neilgherry Hills gave a decree for specific 
performance as prayed for with costs and Rs. 1,000 damages in 
the alternative. Against this decree the defendant appealed. 

Mr. Johnstone, (instructed by Mr. Orant) for the appellant 
The contract which is the basis of this suit ought not to have 
been received in evidence as it was not registered and as it was 
in restraint of trade. The plaintiff is not entitled to specific per- 
formance; he had really no substantial interest to pass and 
1,000 Bs. is certainly not tibe value of his interest. 10 B&^is 
perhaps a fair amount of damages. 

Mr, Chamyion for the respondent. The defendant, in ths 
case, contracted with the plaintiff with a full knowledge of the 
facts and the nature of the plaintiffs title, and he cannot now 
come forward and say that he will not fulfil his contract 

Chief JuMice, — ^When he made the arrangement, he dealt with 
you, believing that you had least possession to give. As it stands 
you can have only nominal damages; Mr. Bates had really nothing 
to sell. 

Their Lordships then proceeded to deliver the following 
JudgfiuntB :'^28th August 1876. 

Sir W. Moboan, C. J. — This case is not a proper one for decree- 
ing specific performance. The right put forward as purchased \fj 
the defendant is of a most eiadowy kind. It is, when we come to 
consider it, the right, title aaid interest of a mortgagor who was in 
possession of property mortgaged under an instrument giving a 
power of sale to the mortgagee ; that power of sale is exevcised and 
a full title passes under it to the purchaser who is the appellant^ the 
plaintiff being ousted firom the property. The question now is, how 
is the contract between him (the appellant) and Mr. Bates for the 
sale of Mr. Bates* right, title and interest in the land to be r^prded. 
The Court below has thought fit to deal with it as a matter for 
specific performance, but it is clear that it ought not to have done sa 
Mr. Bates had a right of a most shadowy kind and he had no sub- 
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stantial interest in the property except his possession. Even that 
did not endure for more than three months, and before the contract 
was completed, the possession was lost and the title of the appellant 
by purchase became complete. As to the amount of damages, it 
seems to me that the plaintiff had really no substantial interest to 
convey and the notion of his rendering the defendant liable for 
damages for loss of bargain is, therefore, out of the question. Under 
the circumstances, nominal damages are sufficient; the decree of the 
Court below must be reversed. 

HoLLOWAY, J. — This suit is instituted for specific performance 
of a contract of sale, by the vendor against the purchaser. The 
question here is not one of merely conveying objects by way of 
sale, but the sale is to be burdened with a covenant to be executed 
by the vendee that he would never use the premises purchased for 
a Carrying Company under a penalty of 6,000 Bs. Now the basis 
of the agreement is sale, and that sale is of the right, title and 
interest of Mr. Bates in certain property. The contract of sale 
being the basis, it is first required to be established before the 
aacilliary contracts can be carried out, the one being the agreement 
in restraint of trade and the others the payment of the purchase 
money. As to specific performance, it is sufficient to say that, 
when Mr. Bates asked for it, it had become impossible for him to 
convey anything whatever to the defendant. When you intend to 
perform a contract specifically, the consideration for it on the one 
hand must be given specifically by you and the consideration on 
the other hand must be taken specifically. It appears in this case 
that, by the intervention of a paramount title, Mr. Bates' interest 
had passed away and there remained nothing for him to give. That 
is an answer to the suit for specific pertbrmance, for, if there should 
be no object for the contract to take effect upon, there can be no 
decree for specific performance. It seems to me that it is also an 
answer to the claim for damages. If the contract has passed 
anything at all to the defendant, it is only the illus(»y right for the 
short time during which Mr. Bates was in possession till the mort- 
gagee turned him out by exercising his right of sale. The smallest 
amount of damages must therefore be given, if any at alL It is not 
a question for determination here^ what damages Mr. Bates suffered 
by tiie loss of tins bnjrgain, for what has been taken by this defen- 
dant jGrom Mr. Bates is nothing, and when we come to ask what is^ 
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its value, the answer is, it is nothing. The decree of the Couit 
below should be reversed, each party bearing his own costs. 

Appeal allmved. 



^he gigk €atirt of ^abras. 

APPELLATE JURISDICTION. 

Present : — Holloway and Kindersley, J. J. 

Begvlar Appeal No. 24 of 1876. 

Elaya Thamburathi & kSOTHERfPlaintifa) Appellants. 

Valla Thambubathi (Defendant) Respondent 

In a suit to dismiss a woman from her office of Kamaven on the ground of 
mismcmagement, held that under the circumstaneee, there was not suih 
evidence qf mismanagement as to set the Court in motion* 

Per Holloway, J.^-Any one a>ct of mufeasance is not enough to render a 
Ka/maven liable to dismissal. There must he evidence cf such a course 
of conduct on his part as makes the Court suppose that the eontinuoMC^ 
of the person in his office will dtfeat the objects qf the Ta/rwad. 

The plaintiff brought this suit to turn her elder sister out of her 
joflSce of manager of the tarwad on the ground of mis-managemeDt. 
The defendant denied the plaintift's allegations. The Subordinate 
Judge of North Malabar dismissed the plaintiff's suit finding that 
there was no mismanagement on the part of the defendant 
Against this a regular appeal was preferred. Mr. Handley appear- 
ing for the appellant and Mr. A. Ramachendra Iyer for the 
respondent. 

The particular allegations of mismanagement will sufficiently 
appear from the following 

Judgments: — Id Septemher 1876. 
Holloway, J. — This is a suit to turn out an old lady from her 
office of Karnaven which she has been long holding, at the close of 
her earthly career, and it is not sought to put anybody else in her 
placa A^ to the question of the valuation of a suit for the 
removal of a mismanager from office, such a suit may be valued on 
one single act of mismanagement or on groups of such acts. The 
effect is all the same. If one dear and unaccountable act of mis- 
management can be brought home to the defendant, she would just 
83 well be liable to be removed from the office as if several such 
«,cts had been brought home to her. The result being thus ihe 
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same it is optional to found the suit on one singly act of misconduct 
or on a group of such acts, and the valuation of the suit and 
the Court fee to be paid must be regulated accordingly. This 
has been done here, and the argument that Court fees should be 
paid upon the whole kovilagom property is absurd. In the objection 
raised by the 3rd issue there is perhaps some force. The jurisdiction 
of the Court in such a case as this must be exercised with extreme 
caution. I don't agree with the Subordinate Judge in thinking that 
any one act of misfeasance on the part of a Kamaven is enough for 
the Court to take action in the matter. To warrant such a proceed- 
ing there must be evidence of a course of conduct, oo the part of the 
Kamaven, of a kind tending to defeat the very purpose for which 
the Tarwad is in existence. First of all, it is alleged, as a proof of 
her misconduct, that a certain matter in litigation has been compro- 
mised. Unless it is shown that the compromise was fraudulently 
eSected, it is no misconduct whatever, for it is only an act done to 
avoid the immense mischief that will result from litigating the 
matter. A person who sacrifices a portion of his claim for the 
purpose of compromising a suit, generally acts very prudently, white 
one who pushes forward every portion of his claim and thus 
engages himself in most tedious and expensive litigation, most fre- 
quently acts very foolishly. Then it is said that a Brahmin haa 
got the management of the affairs of the old lady. It is true that 
when the Brahmin joined the lady he had only a moondoo cloth and is 
now in the possession of solne 30,000 Rs., but it is not proved that 
he made away with any portion of the old woman^s money, though 
there is a strong presumption that he would have done so. But the 
question for determination is whether he would have done this: 
with the consent of the old lady, and it is clear that there iis no 
room to suppose so. The only direct evidence against the Brahmin 
is that of a Nair, and his evidence clearly shews that he wants 
the place, and is not therefore trustworthy. A very strange feature 
in this case is that all evidence for the plaintiff has been given by 
Soobramania Futter^s (the Brahmin) relations, and first of all 
Soobramania Putter appears and he says that he has extensive com- 
mercial dealings and thus made his money. There is a shadow of pro- 
bability about the Brahmin's account of the matter, for it is likely 
that s<Hne merchants having funds left a portion of their money with 
him. In this state of the evidence, how can any Court say that 
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Subramania Putter has made away with the old woman's property. 
Then as to the perpetual lease, it is really nothing at ail if properly 
considered. The title of the kovilagum to the property was not 
certain, and the old lady, in order to have it determined that it was 
her property, gave out the land on lease. This is, therefore, no 
evidence of misconduct whatever on her part. Then as regards her 
neglecting to get a girl 11 years old married, I do not think any Judge 
in tbis country would allow her to be turned out for not majryiDg 
a girl 11 years old. All the evidence before the Court shews that 
puberty is reached considerably after the 11th year, and that 
marriage also is performed only ccMisiderably after that period. In 
this case though puberty was attained against the ordinary course 
of nature, certainly the old lady was not bound to speculate in 
a matter like this. Finally, I think, from what you can £nd 
h^e, there is nothing to justify her beiug turned out. It i& 
certainly not proved that the Brahmin made away with the 
property, and still less that he has done it with the defendant's 
connivance. She is an ordinarily cautious woman and should be 
allowed to be in her place. 

KiKDEBSLET, J. — I agree. There is not sufficient evidence 
before the Court for dismissing the woman &om the office of 
Kamaven. It is alleged that she did not properly mAinfftji^ the 
members of the family, and that she refused to perform certam 
marriages. As to maintenance, there is evidence to show that tbe 
family property was insufficient for the due performance of those 
things that should be done. As regards the Brahmin, it is probable 
that he has misappropriated a portion of the property, Init thero 
is no evidence of money or property having got into his hm^ 
in such a manner as to justify the old woman's being turned oat 
of her place. The perpetual lease seems to have been executed 
with a view of compromising a doubtful title and it is not for u& 
to say, in this state of facts, that it is any evidence of mismanage- 
ment. As to marriage what she did was in accordance with Hinda 
notions of marriage though in this case there was some surprisa 
It seems also that she intended "to perform the marriage, but there 
were no funds. Under these circumstances, this appeal should 
be dismissed with costs. 

Appeal dismmed. 
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Wxt Sigh Cottrt of ^^"btne. 

» 

APPELLATE JURISDICTION. 

4ith September 1876. 

Present :-pSiR W. Morgaj^, C. J. and Innes, J. 

Special Appeal No. 499 of 1876. 

Venkappayykn (Plaintiff) Appellant. 

The Collector of TASJOi&E...(lst DefmcUmt) Respondent. 

The purehtuer, in execution, of a debt takes only the right, title and imtereet 
of the creditor at the period of the sale, amd not at the period of the 
attachment of the d^t If, subsequent to the attachment, the creditor's 
right to recover is extinguished by the obtaining of a decree by the debtor 
against him, the sale of the debt subsequent to the latter decree passes no 
interest whatever to the purchctser. 

The plaintiff brought this suit for the recovery of Rs. 650, 
being balance of purchase-money due to one Ramakrishnayaii 
by the Ist defendant, the Collector of Tanjore, as agent to the 
Court of Wards for the estate of Chinnayya Moodeliar. The 
plaintiff sued for this amount as purchaser, at a sale in execu- 
tion, of Bamakrishnayan's right in the debt on account of a decree 
obtained by him against the said Bamakrishnayan. The defendant 
cont^ided that previous to this sale in execution in December 
1874, he, as agent to the Court of Wards, obtained a decree for 
Bs. 783 and odd against Bamakrishnayan in Original Side 136 of 1874i 
on the 23rd October 1874, set off the balance of purchase-money 
against tiie amount of this decree, and got execution issued for ihe 
rest. The BistaHk^ Munsiffof Sheally gave a decree for the plaintiff 
finding tiiat the applications by the li^t defendant for execution 
were only made after the sale of the debt to the plaintiff, and that 
the plaintiff was therefore in a position to recover at the time 
of the sale. 

The following is an extract from his judgment : — 
''let l88%Le,~£ht JExhibit B shows that the plaintiff obtained 
a decree in No. 24:9 of 1871 against Bamakrishnayan for Bupees 
l,130-14!-0 under date 28th November 1871, whilst the Exhibit A 
shows that the plaintiff purchased the balance of purchase money 
in question in Court-sale in part satisfaction of the decree in No. 249 
of 1871 under date 3rd December 187*. On the other hand 
it appears from the Exhibit No. IV that the 1st defendant pre- 
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sented a petition in this Court on 13th March 1875 praying 
that out of the amount due under a decree in No. 136 d 
1874 deducting the balance of purchase money in questioD, the 
balance of the decree amount may be recovered from Bamakrish- 
nayan, but that it was dismissed for informality whilst it appears 
frt)m the exhibit No. V that a 2nd petition was put in by the 1st 
defendant on the 31st March 1875 in the prescribed form with the 
above prayer and that a wanunt of arrest was ordered to issue to 
Bamakrishnayan. It would appear from the above that the said 
petitions were put in by the 1st defendant long after the sale of the 
balance of purcJiase money to the plaintiff, and that therefore Bama- 
krishnayan was in a position to recover it at the time of sale." 

The District Judge of North Tanjore, in appeal, reversed this 
decision on the ground that, at the time of the execution sale to 
the plaintiff, there was in existence a decree in favor of the 1st 
defendant for a much larger sum than was due by the 1st defen- 
dant, and that the plaintifl' therefore got nothing by the sale. 

"The plaintiff sues as purchaser of a debt due to one Bama- 
krishnayan by the estate of the late Chinnya Mudaliar. But the 1st 
defendant on behalf of that estate sued the said Bamakrishnayan 
and got a decree against him on the 23rd October 1874, for 
a much larger sum than was due to Bamakrishnayan by the 
estate. Consequently when the present plaintiff bought the 
debt due to Bamakrishnayan, he bought nothing. If the plaintiff 
had bought a debt due under a decree he could not have 
executed that decree in the presence of the decree held against 
him by the 1st defendant, a fortiori he cannot claim payment 
of an ordinary debt, the amount of which the 1st defendant 
claims to retain in part satisfaction of the decree amount." 

Against this judgment, a Special Appeal was preferred. 

Ramadtendra Iyer for the appellant. The attachment by 
plaintiff of the debt due by the 1st defendant to Bamakrishnayan 
was prior to the decree in 0. S. 136 of 1874, and the plaintiff's 
title must be held to go back to the date of the attachment as 
the sale is only in pursuance of the attachment, fle must be 
therefore, held entitled to recover. 

Per Curiam. — We think the Civil Judge was right; this 
Appeal must be dismissed. 

Special Appeal dismissed. 
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^ht gigh €otirt at ittabras. 



APPELLATE JURISDICTION. 

Present : — Hollowat and Eindebslet, J. J. 

Special Appeal No. 538 of 1876. 

Narayanan Nambudri (Ist Defendant) Appellant 

KuNHi Bamen & 7 OTHERS (Plaintiffs) Re&pondeats. 

A District Judge moj/qfter granting a review of his Judgment refer the eaee to 
the Subordinate Judge for disposal. 

Where a suit is based upon a doeument found to he a forgery, though there may 
be an admission by the defendant qf plaintiffs* title other than that set up 
in the document, the suit may be dismissed. 

The plaintifis sued to redeem a Eanom mortgage of certain pro- 
perty made by their ancestors to the ancestors of the Ist defendant. 
The defendant denied the mortgage, and stated that the property 
in question was the jenm property of his tarwad and was sold to 
his ancestor in the Malabar year 1016 (1846). The District Munsiff 
of Eavaye found against the mortgage and dismissed the plaintiff's 
suit, expressing a strong opinion that the 1st defendant's documents 
were genuine. The matter went in appeal before the District Judge 
of North Malabar who reversed the Munsifi's decision and gave a 
decree for the plaintiffs. The defendant thereupon put in a petition 
of review to the District Judge on the ground that he was not allowed 
an opportunity of adducing his evidence in the Court below, and 
the District Judge admitting this review referred the matter 
to the subordinate Judge for disposal after taking firesh evidence. 
The Subordinate Judge took fresh evidence and, finding the defen- 
dant's title not proved, gave a decree in the plaintiff's favor without 
recording any finding as to the genuineness of the mortgage 
document sued on. Against this judgment, the defendant preferred 
a special appeal 

Mt. Handley for the appellant. The whole proceeding should 
have been gone through by the Couyt granting the review. It was 
improper for the District Judge to have sent the case to the Sub- 
Judge to review the Appellate Court's decision. 

IHolloway, J. — It is the same Court. The Sub-Judge is only 
a representative of the District Court.] 

18 
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The Privy Council intimated in Maha/i^ajah Moheshur Sing v. 
The Bengal GovemmentiX) tliat it ig very proper that a review 
ought to be by the same Judge. It is irregular for the District 
Judge to allow the Sub- Judge to review his judgment. The 
following passage from the judgment of their Lordships of 
the Privy Council is in point: — " It must be borne in miDd 
that a review is perfectly distinct from an appeal ; it is quite 
clear from the Bqgulations that the primary intention of grant- 
ing a review was a re-consideration of the same subject by 
the same Judge, as contradistinguished to an appeal which is 
a hearing before another tribunal. We do not say that there 
might not be cases in which a review might take place before 
another and a different Judge ; because death or some unavoida- 
ble cause may prevent the Judge who made the decision from 
reviewing it, but we do say that such exceptions are only allowable 
ex necea&itate. We do say that in all practicable cases the same 
Judge ought to review." 

Mr. Shepkard for the respondent. There is nothing whatever 
to prevent the District Judge from adopting the course he has 
adopted. Let us take the converse case. Suppose a Subordinate 
Judge passes a judgment and then the Coui-t is abolished, the 
District Judge has got the pow^ to review the Subordinate Judge's 
judgments on the ground that it is the same Court 

[HoUoway, J. — ^That may be justified by necessity.] 

The term " Court" as used in the Civil Court's Act, has a wide 

signification and warrants the procedure adopted by the District 

Judge in this case. 

Mr. Hundley. — kt any rate, an issue ought to be sent to the 

Court below to record a finding upon the Kanom document sued 

upon, for that forms the basis of the suit. The Subordinate Judge 

has recorded no finding on it. 

Judgment: — 6th September 1876. 
HoLiiOWAY, J. in delivering the judgment of the^ Court 
said : — ^We agree that it would have been more satisfactory if 
the District Court, which had begun the review proceedings, 
had finished them itself. It does not look very nice for one 
Judge to say to another, I have half altered my mind about my 

(1) 7 Moore's I. A., p. 283, at pag« 394. 
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judgment, and you had better go on now and do the rest for 
me. Whatever may be the inexpediency <rf such a procedure, it 
is very difficult to say, looking at the relative position of the 
District and the Subordinate Judge's Court, that the proceedings 
of the Subordinate Judge were uUra vires. It is certainly within 
the power of a Civil Judge to send down a case for disposal 
to a Subordinate Court after taking additional evidence, and 
that would have been a much better thing to do in this case. 
But there is nothing whatever to justify us in saying that, where 
a Judge has set aside his judgment on the ground that he decided 
agaiDst a person whose evidence was not heard, he shall not be at 
Uberty aftet so setting aside his judgwsnt to send it down to the 
Subordinate Court for disposal after taking the necessary evidence. 
We cannot reverse the judgmenii of the Court below, simply on the 
ground that the procedure adopted may have been a very incon- 
venient one. Then as to the basis of the plaintifi's title. The 
misapprehension that any admission on the defendant's part of the 
plaintiff's title id sufficient to entitle him to relief, alUiough the 
title set up by him may be a false one, is of frequent occurrence. 
I have always been of opinion, and the point has been settled by 
a decision of the Privy Couneil, that^ ndiere a person bases his title 
upon a document and fails to prove the genuineness c^ that docu* 
ment^ he must fail in that action. A person who puts forth his title 
on a wilfully false basis, ought never to be allowed to recover, 
although he may be entitled to relief upon some other grounds. 
The Court will only grant relief upon grounds different from those 
put forward by the plaintiff if it finds that the plaintiff has not 
been guilty of any fraud in putting forward his title before the 
Court.(i) Upon this principle, the plaintiff must fail in this suit 
unless he proves the mortgage sued on. The defendant's case is 
that the plaintiffs were Jenmis in 101 G and that the lands in ques- 
tion were subsequently purchased by the defendant's ancestor. This 
certainly is no admission of the plaintiffs title. We must send the 
ease dovm for a decision whether the plaintiff has proved the 
Eanom sued on. The Sub-Judge will set out the evidence on 
which his finding rests. 

Case Remanded. 

(X) 8ee fran^OfftKimi ^yyaivar ▼• KriM^iMk Ay^o/ngar, I M. E. 0. Bep., p. 72. 
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<Ihe Ipigh €(mrt of ^tibv^fs, 

m 
APPELLATE JURISDICTION. 

Present : — HoLLOWAY and Eindebslet, J. J. 

CivU MiseeUaneaus Special Appeal No. 264 of 1876. 

KiSTNiEN.... (Cov/rUer-Petitioner) Appellant 

Babca Patter (PetUicaer) Respondent 

There if no appeal against an order to execute a decree in favor of a trantfertt 
w assignee, nor can, when one Judge has ordered execution in such a eoitt 
another Judge succeeding him review the order. 

This was a Special Appeal against the order of the District 

Judge of South Malabar^ granting execution of a decree in favor 

of an assignee of it in reversal of the order of the District Munsiff 

refusing to execute the same. The facts of the case appear from 

the following order of the Munsiff: — 

" The facts of this case are these : — Laxoomy Amiar having 
obtained a deoree in September 1874, assigned her right to the said 
decree to her relative (the petitioner) Bama Patter under a registered 
deed dated 13th November 1874. She did not, however, certify 
this transfer to the Court as required by law. Further it appears 
that she was very sick when the Sub-Begistrar proceeded to her 
house to examine her before registering the deed of assignment 
" The assignee Rama Patter however applied for execution of 
the decree in his fetvor by Miscellaneous Petition No. 458 in March 
last, and the late Munsif issued a warrant to arrest the defendant, 
who however not being found it was returned unexecuted, and the 
application was struck off the file on the 31st March last. 

"On 25th May the said Rama Patter filed the present application 
for execution, and it is objected to by the defendant, who among 
other things, impeaches the truth and validity of the assignment 
obtained by Rama Patter, and further asserts that as the deceased 
Laxoomy Amiar had taken his (defendant's) son Nadeshan in adop- 
tion, he is entitled to the amount of the decree, which cannot, 
therefore, be enforced in favor of Rama Patter. 

" I think the objection is good. The decree holder Laxoomy 
Amiar has not certified to this Couii, the alleged transfer of her 
right to the decree, in favor of Rama Shut. The mere execution 
of a private document by her seems to me to be insufficient to 
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fulfil the requirement of law, more particularly as it clearly appears 
that she was very sick when the Sub-Begbtrar examined her 
in her dweUing house. 

^' For the above reasons, I reject and dismiss the application of 
Bama Patter under Section 11 Act XXTTI of 1861." 

An appeal was made to the District Judge, Mr. Stuart, who 
reversed this order and sent it down again with orders to execute 
if it should be found that the transfer was bond fide. The follow- 
ing is a copy of his order : — 

^' Section 206 only applies to adjustments. This is an assign- 
ment. Section 208 applies to this. The Munsiff has only to satisfy 
himself that the transfer bond fixie took place and is a proper one 
to enforce. He cannot reject the application because no notice 
was given of the transfer. He must re-file the application and go 
into it de novo'' 

This issue was tried and found in the negative and the 
Munsiff again dismissed the petition for executing the decree. 
Against this order an appeal was preferred to the District Judge, 
Mr. Wigram, who reversed the order of the Munsiff and ordered 
execution to go on, and it is against this order that the present 
Special Appeal was preferred. 

Rama Row for the appellant. The District Judge had no 
jurisdiction to pass the order as no appeal lay to him under 
Section 11 of Act 23 of 1861, the petitioner having been only an 
assignee of the decree and no party to the suit. The District Judge 
has virtually reviewed the order of his predecessor refusing execu- 
tion and this is improper. 

Ramachendrier for the respondent. An assignee has been 
held to be a party to the suit within the meaning of Section 11 of 
Act 23 of 1861. The original Munsiff having passed an order to 
execute, his successor had no right to set it aside in review. 

Their Lordships delivered the following 

Judgments : — 6th September 1876, 

HOLLoWAY, J. — We think that the judgment of the Civil Judge 
was unauthorised. We say unauthorised, because no appeal lay 
to him. The order of the Munsiff was passed in a matter within 
his discretion and no appeal lies therefrom. But there is another 
argument in the case which cuts against the appellant. The Original 
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Munsiff had eicereised a discretion vested in him by law and had 
proceeded to e^ecate the decree, and his order onght not to have 
been set aside by another Munsiff That very same groimd upcm 
which we are asked to hold that there was no appeal to the 
Judge, applies to Subbana Charry's (the 2nd Munsiff) orders passed 
in review. It seems to us that substantial though not formal justice 
has been done in this case. The order of the Judge must 
be affirmed. 

KiNDEBSLEY, J. — Concurred. 

Special Appeal dismissed. 



^he §iflh €0tirt of ^nbt&s. 

^ 

APPELLATE JURISDICTION. 

Present : — Sm W. Morgan, C. J. and Innes, J, 

CivU Miscellaneaua PetUi(m, No. 259 of 1876. 

Bambn Nayar Appellant 

KuRUNATHA Tharakan Respondent. 

A review ought not to he granted simply because the Judge granting it considen 
that he would have come to a aifferent conclusion upon the same evidenM* 
]fa review is improperly granted in cases where there is no special appsA 
to the High Court, tne Sigh Court may interfere under Section 85 <^Aet 23 
qf 1861. 

This was a petition under Section 36 of Act 23 of 1861 to call 

for the records of an appeal suit in the Subordinate Judge's Court 

of South Malabar, and reverse his Judgment iii review od the 

ground that the review was granted without sufficient groands. 

The facts of the case are briefly as follows : — The plaintiff, in the 

above suit, sued to recover from the defendant Rs. 175 and odd 

being an-ears of rent due for two years ; the defendant denied tie 

claim and judgment was given by the District Munsiff of Palghautin 

his favor. The matter went in appeal before the Acting Subordinate 

Judge of South Malabar and he reversed the Munsiff's decision, on 

the ground that all the evidence on behalf of the defendant was 

outweighed by his failure to take back a certain document from 

the defendant, and decreed payment to the plaintiff as prayed for *, 

a petition of review was then presented by the defendant to 

the permanent Subordinate Judge, who reversed his predecessor^ 

decision on the ground that the evidence on record did not 

warrant the condxiBion arrived at by him. 
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The following is an extract from his Judgment : — 

''If this was a case in which there could be a special appeal^ 
I would probably not have interfered with my acting predecessor's 
Judgment. It appeared to me that his Judgment had done injus* 
tice and I consequently allowed a review. Every attempt at setUe- 
ment on oath has been for some reason or other unsuccessful, and 
I was obliged to go into the evidence, the preponderance of which, as 
the Munsif has observed, is decidedly in defendant's favor. 1 cannot 
agree with my predecessor that one single fact noticed by him is 
sufficient to outweigh that evidence whicli is partly made up of 
plaintiff's own witness' statement. The best thing to do in this 
case, looking to the whole of its circumstances, is to leave Munsif 's 
decree to stand as it is." 

^s no special appeal lay to the High Court, this being a suit 
of the nature cognisable by a Court of Small Causes, this petition 
was presented under Section 35 of Act 23 of 1861 asking for the High 
Court's interference in this irregular proceeding of the Subordinate 
Judge. 

Mr. Handley for the petitioner. The wrong appreciation of | 
evidence is no ground of review. This has been beld in Hay 
Meghraj v. Beegoy Oobind BurraW) In that case their Lord- 
ships remarked that the general words of Section 376, "or from j 
any other good and suflSicient reason," should be controlled by the ' 
particular words of the section regarding the discovery of new 
evidence. In C. M. S. A. 135 of 1876(2) it has been held by this 
Court that mere difference of opinion on a point of law is no / 
ground for a review. 

Jotga Rov> PiUay for the counter^petitioner. This application 
does not come within the provisions of Section 85 of Act 23 
of 1861. That section ^lables the High Court to interfere only 
where a Judge has acted without jurisdiction. Here there is 
dearly jurisdiction for the Judge to grant the leview, though be may 
have improperly e^^cised it. Section 378 of the Code makes the 
order grajiting the review final 

\Cbief J^isUec-^If there is some reason for admitting a review, 
as to it«( sufficiency, the Judge's opinion is final, but here there 
leems to be no reason shown.] 

(1) Indian Law Beportf, Calcutta Seriofs. p. 197. 
(2) Renga lywgw ▼. B¥h\a Iyer, 1 Mad. L, £ep., p. 30. 
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In Owrumwrihy NoAdu v. Pappu NaidAi 0) it has been held 
that an Appellate Court will not interfere though a review may 
have been granted on improper or insufficient grounds. 

Their Lordships thereupon delivered the following 
Judgments : — ith S^emher 1876. 

Sir W. Morgan, C. J. — A distinction should always be made 
between the functions of a Court in appeal and in review. In the 
present case, the Subordinate Judge seems to have lost sight of 
this distinction. Having before him an application to review 
a judgment of his predecessor's, he finds that there is evidence in 
the case which would have induced him to come to a different 
conclusion, and, upon this ground and this ground alone, he 
considers that he is justified in admitting a review and altering the 
former decision. It is necessary that it should be understood that 
the law of review, as we take it to be, is quite opposed to a proceed- 
ing of this description. A Court of appeal is the one competent to 
hear a case again upon the same evidence, and arrive at a different 
inclusion from the one arrived at by the Court below; but a 
Court which has once heard a case and pronounced a decision upon 
it, whether it consists of the same Judges or of different Judges, 
has no right to disturb a decision previously arrived at, unless 
under certain circumstances. The Civil Procedure Code departing 
from the old law as to the granting of reviews has conferred this 
power in vague terms, and this is what has brought about all this 
mischievous result. A review is a proceeding by which the same 
Judge is allowed to re-hear a case under certain conditions, and 
these conditions are indicated in a vague and too general manner 
by the new law. " The discovery of new matter or evidence which 
was not within his knowledge, or could not be adduced by him at 
the time when such decree was passed or any other good and 
sufficient reason" are specified as grounds on which a review will be 
granted. . If the general words "or from any other good and 
sufficient reason," here used have the meaning attempted to be put 
upon them in the present case, the result would be most mischiev- 
ous. If every new Judge says that he does not agree with his 
predecessor's view of the evidence in a certain case and re-opens 
the case on that^ound, and, if it is said that this opinion of the 
Judge is a sufficient ground for granting a review, then there is a 

(1) 1 Mad. H. C. Rep., p. 104. 
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power given to every succeeding Judge to disturb the decision of 
his, perhaps, wiser predecessor, a power to disturb a matter which 
has finally passed into an adjudication. It cannot be maintained 
that so large a meaning was ever intended to be given to these 
words. In the Calcutta case referred to, a narrow construction has 
Jbeen put upon these words with reference to the old law of 
procedure, and possibly that may aflford a convenient i-ule to decide 
upon the meaning of this provision here. Ko doubt the Privy 
Council have, in a Judgment delivei-ed in May last, intimated that 
in their opinion the words referred to ought to receive a very 
general interpretation, and that the limit arising from the discovery 
of new evidence is not to be considered as applicable to these 
words. If there is a difference of opinion between the Privy Council 
and the Calcutta High Court, we are bound to adopt the view of the 
Privy Council, but in this case the decision of the Privy Council 
on this point is only an obiter dictum, and we may therefore hold, 
following the doctrine of the Calcutta case, that some narrower 
meaning ought to be put upon these general words. A Judge 
ought not to be allowed to reverse a decision of his pi^edecessor 
because on the same evidences he cannot come to the same conclu- 
sion. In review he is bound not to disturb the old decision, unless 
the matter falls within the provisions of the section as I have 
explained them. The judg^aent of the Court below should, there- 
fore, be reversed. The application is said to have been entertained 
without jurisdiction. The matter may be dealt with as one in 
which the Judge proceeded on grounds obviously not open to him, 
and therefore without jurisdiction. The case, therefore, falls under 
Section 35 of Act 23 of 1861. 

Innes, J. — I concur. It is quite apparent that very great mis- 
chief will result if a Judge is allowed to alter the decision of his 
predecessor because he differs from him. The Section requires that 
there should be evidence of a new character or other sufficient rea- 
son. I thiiik with the Calcutta High Court that these general 
words should be controlled by the preceding words. As to the 
opinion of the Privy Council, it is a mere obiter dictum, and I agree 
with the Chief Justice in thinking that it does not bind us. 
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Wxt §igh Court ai IHabras. 



APPELLATE JURISDICTION. 

Present:— Sir W. Morgan, C. J. and Holloway, J. 

CivU MiscdUmeous Spedal Appeal, No. 256 of 1876. 

SooBROYER (Counter-Petitioner) A appellant. 

Thiruvady Iyengar & others (Plavntifs) Jle8po7id€nt8, 

The provisions of the new Limitation Act 9 qf 1871 apply to the execution (f 
decrees obtained before the passing of the Act. 



An application to have the effect ofkeepina a decree in force must be made to the 
Court executing the decree, and no other Court, even though it be an AppeU 
late Court witnrrference to the one executing the decree. * 

This was a special appeal against the order of the District 
Judge of Tinnevelly reversing the order of the District Munsifi of 
Srivulliputtoor granting execution of the decree in O. S. 698 of 
1861, obtained by the appellant, entitling him to a certain share 
in the village of Watrop in the District of Tinnevelly. The facts 
of the case will appear from the following order of the Munsiflf:— 

" The first application for execution of the decree was 
presented on 13th August 1864. The lands were distributed and 
the two shares due to plaintiff were made over to him. The 
defendants appealed to the Civil Court that the distribution was 
not correctly made. That Court upset the distribution and 
dii*eeted that a fresh distribution be made under its own super- 
vision appointing for the purpose a Commissioner on a salary of 
rupees 100 per mensem (see order dated 27th November 1868 
passed by Mr. Child on Miscellaneous Petition No. 158 of 1868). 
For nearly 17 months the Commissioner laboured in vain to make 
the distribution and in April 1870 the Civil Court recalled the 
Commissioner and directed him to deliver to this Court all the 
accounts prepared by him (see order on Miscellaneous Petition 
No. 38 of 1870 passed by the Acting Civil Judge Mr. Webster). 
This was accordingly done. The Commissioner had prepared the 
necessary accounts and there was only the distribution to be carried 
out. The then Munsif Mr. Cabalaya Pillay proceeded to carry 
it out by lot. Certain of the defendants took exception to' the 
accounts to say that lands which ought not to have been included 
in the list of distribution had been included ]»y the Commissioner 
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and that they should be excluded. The Munsif passed orders in 
favor of plaintiff in September 1870. On appeal the Civil Court 
reversed them holding that the lands of the ryots and those 
obtained from the Revenue authorities on dhurkast either by the 
Pangalies or others should be exempted from the redistribution 
(see order dated 26th January 1872 on Miscellaneous Petition No. 
1,038 of 1870.) This order was specially appealed against by 
plaintiff*, and the High Court in modification of the above order 
ruled that the lands in the possession of the ryots who were parties 
to the suit should be included in the redistribution (see order of the 
High Court dated 19th February 1873). 

"The original distribution was set aside by the Appellate 
Court. But the case was not remanded to this Court with direc- 
tions to make a fresh distribution. The Appellate Court thought 
that the means at the disposal of this Court were incompetent for 
effecting a satisfactory division and retained it on its own file. 
The Commissioner appointed to make the distribution could show 
no satisfactory results and the case was ultimately sent back to 
this Court under the order dated 20th April 1870. This order 
revived the original application for execution filed in this Court. 
In proceeding to execute the decree certain orders were passed 
which were unfavourable to the defendants. Against these orders 
there were appeals and a special appeal to the High Court. In 
accordance with the decision of the High Court certain lands were 
to be included and others to be excluded from the division. For 
this reason the plaintiff had to put in a fresh application for ex- 
cution which he did on 11th December 1873. It was returned 
for amendment and represented on 18th M^arch 1874. This petition 
was rejected because the plaintiff failed to deposit batta for 
service of notices on the legal representatives of certain of the 
defendants. 

"The application was renewed on 11th August 1874? and the 
redistribution carried out. I am of opinion that the special appeal 
to the High Court above alluded to is a proceeding to keep the 
decree in force within the meaning of Section 20 of the Limitation 
Act of 1859. Three years have not elapsed from the date of the 
disposal of the Special Appeal (19th February 1873) to date of pre- 
sentation of the last application for execution (llth August 1874). 
The plea of limitation is therefore of no avail" 
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Against this order of the Munsif rejecting the application 
opposing the execution of the decree, an appeal was made to the 
District Judge of TinneveUy who reversed the Munsif 's order on 
the ground that the matter was governed by the new Limitation 
Act and there was no application between 1864 and 1873 to keep 
the decree in force. Ilis remarks are as follows : — 

" The 1st point was whether the case was governed by the old 
or new Limitation Act. The District Munsif following the judg- 
ment of the High Court in the case quoted in the Madras Eevenue 
Register, Volume IX page 204, held that as the decree was in a 
suit instituted before 1st April 1873, the new Limitation Act does 
not govern this application. 

"It has already been pointed out in this Court that this 
judgment of the High Court is either erroneously reported or has 
been overruled, for there are numerous contrary decisions among 
them may be selected one decided by the same Judges which is 
reported at page 92, Madras Jurist for March 1876, wherein it is 
clearly laid down that the new Limitation Act governs applications 
to execute decrees madfe before the Act. There can be no doubt as 
to the law on this subject, and the ruling of the District Munsif 
on this point cannot stand. 

" The next point wa3 whether the application was barred under 
this new law. 

"The present application is dated the 11th August 1874 and 
is a renewal of an application made on the 11th December 1873. 
There is in the District Munsifs Court no application before this 
nearer than the 13th August 1864, and therefore the application is 
undoubtedly barred. 

" It is perfectly true that during the interval proceedings were 
being conducted both in the Original and Appeal Courts which 
proceedings under the old law might have succeeded in keeping the 
decree alive. But they are useless under the new law which 
counts only from application to application. 

" This is exactly in accordance with the judgment of the 

Bombay High Court in the case of Jibhai Mahipati v. Parbhu 

BapuW, It is there said by Mr. Justice West " It has been urged 

that, as execution was in a manner going on and interest was 

(1) Indian Law Beporte, Bombay Series, p. 63. 
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accruing due uuder the decree, the time when each instalment 
should have been paid ought to be reckoned as the day when the 
decree became operative, and that the period of limitation would 
thus be counted from a time within three years of October 1874 ; 
but we do not think that because interest may be awarded it was 
intended by the Act IX of 1871 to keep a decree perpetually in 
force without renewed applications. It may be rather hard upon 
the judgment creditor in this case that, although he was doing all 
that the old law required until the new law came into force, and 
indeed, for some time afterwards, he should suddenly find himself 
barred by a provision of a much more stringent character than that 
of the old law ; but the change was no doubt made advisedly, and 
in an analogous case, Abel v. Lee, Willes J, said: — 'I utterly 
repudiate the notion that it is competent to a Judge to modify the 
language of an Act of Parliament in order to bring it into accord^ 
ance with his views as to what is right or reasonable. We must 
give effect to the law as we find it, and the law barred the appli- 
cation in this case.' 

"For the above reasons I reverse the order of the District 
Munsif and decide that the case comes under new Law of limi- 
tation and that the application is barred. The decree cannot 
therefore be executed. I make no order about the costs of this 
appeal" 

Against this a special appeal was preferred. 

The Advocate General for the appellant. — The application is not 
barred. The District Judge has lost sight of an application 
presented to him in June 1872 asking that the decree might be 
executed as all previous attempts to get it done by means of a 
Commissioner and the Collector had fetiled. This application is one 
of the nature contemplated in Article 167 of Schedule II. of Act 9 
of 1871, and counting from that date, the application in 1873 
is not barred. 

[HoUoivay, J. — This application is^ to a Court different from 
that executing the decree.] 

But the matter was in appeal before that Court, and that was 
a proper Court to receive the application. 

[Holloway, J. — That is not the sort of application contemplated 
by the Act^ but in this case it seems to me that the original 
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application of 1864 is alive still, and all subsequent proceedings 
had only the effect of suspending it.] 

Judgment: — 8^^ September 1876. 

On the naiTOW point raised by the appeal, the judgment is 
undoubtedly right. The new Limitation Act does apply and, if 
the application of 11th December 1873 was a fresh application, 
it was no doubt baned. The application to the Civil Court in 1872 
was probably no more than a request that the suspension of 
proceedings which had taken place in consequence of orders of a 
somewhat abnormal character to be afterwards described should 
no longer continue. If it were otherwise we are clearly of opinion 
that an application to a Court other than the Court executing the 
decree does not fulfil the requirements of the act, and that it can 
make no difference that the Court is one to which an appeal may 
lie from such executing Court. While', however, formally, the deci- 
sion on the point here raised must be in favour of the respondent, 
we cannot disguise from ourselves that the fresh application to the 
Munsif in 1873 was probably unnecessary, and that nothing had 
been done to put an end to the original application of 1865. 

The Munsif in consequence of that petition made a distribution 
and delivered the shares to the plaintiff. On appeal the order was 
reversed and the Civil Court undertook the distribution by a Commis- 
sioner appointed by itself. That order of a very unusual character 
can only be considered regular, if the officer was made an officer of 
the executing Court He went on for 17 months and failed, and 
then the Acting Civil Judge put an end to his proceedings, and di- 
rected him to deliver his accounts to the Munsif, thus treating him, 
as in law he was, as the Munsif's Officer. The Munsif then proceed- 
ed to distribute, whereupon there was another appeal to the Civil 
Court, which revei'sert his order and a special appeal to this Court 
which modified that order. 

A new phase now presents itself. It would have been supposed 
that nothing remained but for the Court to carry out the order 
of this Court in continuation of the execution proceedings. Instead 
of this, an attempt was now made apparently to effect the execution 
through the medium of the Collector, but this altogether failed 
through the refiisal of the Collector to act. We can see nothing 
in these proceedings to put an end to the application of 1865. 
So far from a new application being necessary^ in consequence of 
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the order of this Court, all that remained was to comply with that 
application in the mode in which this Court had determined that 
it should be complied with. If he had simply said, now carry out 
my application in the mode directed, there would have been no 
question, but the decree-holder puts himself formally in the wrong 
by presenting a fresh application, which, if these are the facts, and 
the matter has been so brought before us, that we feel no great 
confidence in the matter, was wholly necessary. If the facts are 
so, there is certainly nothing to show that the old application ever 
lapsed. The proceedings went on down Jio 1873 with spasmodic 
activity, and if the decree-holder is entitled, as would seem to be 
the case, to treat, as still subsisting, the application of 1865, 
we certainly should not, especially to advance justice, treat him a« 
estopped by his own misconceived mode of application. We feel 
bound to make these remarks to show that in disiAissing this 
appeal, we are by no means deciding that the decree cannot be 
executed. The fitcts are not so stated as to enable us to deal finally 
with the matter. There will be no costs. 

Appeal dismissed. 



^he gigk €cmrt of JHabra^. 

■ » 

APPELLATE JURISDICTION. 

Present :— Sir W. Morgan, C. J., Holloway & Kixdersley, J. J. 

Criminal Appeal No. 262 of 1876. 

Keoina Respondent 

Narappa Appellant. 

2h constitute the offence of harbouring under 8. 216 of the Indian Penal Code, 
the oriainal offence must have been coanisable under the Indian Penal Code, 
and where the offence was committea out qf the British Territory , there 
can he no harbouring of it. 

A warrant under 8. 11 of the Extradition Act 1872 must be signed by the 
Political Agentf and it is invalid if signed by a Sessions Judge and coun* 
tersigned by the Political Agent or his Secretary. ' 

QuABKS, whether the Secreta/rys signature is enough in all cases where the 
Agent's signature is wanted. 

This was an appeal against the judgment of the Sessions Judge 

of Chittoor in Calendar case 47 of 1876, sentencing the appellant to 

2 years' rigorous imprisonment under the latter part of Sec. 216 of 

the Indian Penal Code, for harbouring a person, for whose arrest, on 

account of an offence, a warrant had been issued. The facts of the 
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case are briefly as follows: — One Yellappa, a native of the Mysore 
territories, having been accused of murder, and having escaped into 
the British Territories, was residing in the appellant's house in 
North Ar«3ot. A warrant was issued by the Sessions Judge of 
Nundidroog for the arrest of the said Yellappa^ and was directed to 
the District Magistrate of North Arcot, and the Police with a view 
to execute it, asked the prisoner for Yellappa but the prisoner told 
them he knew nothing. The arrest was finally made in the 
prisoner's house, and though Yellappa was acquitted of the charge 
of murder, the prisoner was convicted of harbouring him and sen- 
tenced to 2 years' rigorous imprisonment, and this is an appeal to 
the High Court against that conviction. 

Mr. Miller, on behaJf of the prisoner, the appellant. To con- 
stitute the offence of hai'bouring under Sec. 216, the person har- 
boured must have been guilty of an offence punishable under the 
Indian Penal Code. The harboured pei*son committed an offence 
in the Mysore Territories, and it has been held that these territories 
are not in British India (2 Mad. Rep. 444 and 6 Mad. Rep. App. 3), 
and there cannot therefore be a harbouring of such a person under 
Sec. 216 of the Penal Code. 

The warrant issued in this case was not in conformity with the 
provisions of Sec. 11 of the Extradition Act of 1872. That section 
requires that the warrant should be signed by the Political Agent, 
and here it is only signed by the Sessions Judge of Nundidroog 
and countersigned by the Secretary to the Commissioner. But for 
this warrant nobody had any right to arrest, and as this warrant 
was issued by a person having no authority to issue it, it must be 
held to be a nullity, and the offence of harbouring is not complete 
as required by Sec. 216. 

There is no evidence to show that the prisoner had knowledge 
of the existence of this warrant ; all that appears is, that the Police 
told him they had a warrant ; it was never shown to him and he 
had no oppoi-tunity of knowing that it was a lawful one. 

[Hollotoay, J. — There is enough to charge you with notice ; if a 
man is told by a Police Constable that there is a warrant issued and 
it tui'DS out to be a fact, the person is liable ; the only difference is 
if the waiTant is illegal the person harbouring acts without peril] 

Mr. Handley on behalf of the prosecution. As to the first 
point. This is an offence punishable, under the Penal Code which 



Digiti 



zed by Google 



BBGIKA V. NABAPPl. 151 



is administered in Mysore^ The Peml Code is the Qriminal Law 
of Mysore ; the same authority, has made the Penal C!ode applicable 
to Mysore which has made it applicable to British India. 

[Mr. Holloway. — No ; in Mysore it is under the authority of the 
Qovemor-Qeneral as administering the afiairs of the Rajah of Mysore, 
and here by the Governor General in his Legislative capacity^] 

As to the 2nd pointy the warrant issues from the Magistrate 
and is therefore legal. 

[Holloway, J.— That will be so only if the original warrant is 
legal ; the Magistrate's order is only to execute it, that is to give it 
whatever force belongs to it*} 

These warrants are generally signed by the Sessions Judge> 
and are held to be valid. 

[Hdloway, J.— The Political Agent has authority cmly under 
the Act. 

Chief Judice. — All depends upon the legality of the first stage ; 
the Magistrate's order cannot take the thing beyond its source.] 

The Magistrate may have power to act under international law 
irrespective of the warrant 

Their Lordships thereupon delivered the following 
Judgments :— 12i^ 84p1imhm' 1876. 

Sir W. MoRQiN, C. J. — It seems to me that this conviction can« 
not be sustained. There are two principal questions to be decided in 
this oasei The first one relates to the validity of the process which 
issued from the Nundidroog Courts and which is supposed to be a 
valid one for the purpose of arresting the harboured person. As to 
this it appears that the Mysore authorities are empowered by law 
to iasoe warrants in respect of offences committed within their ter* 
ritories where ihe offenders may have escaped into the British 
dominions, but the terms of the law for the Extradition of OriminaJs 
should be strictly observed. What is required hy the act is that 
the PoHtical Agent should issue warrants for the delivery of persons 
suspected to have committed offences and to have escaped iuto the 
British Territory, and this warrant when directed to the Magis- 
trate gives him authority to apprehend the prisoner. Has such a 
warrant issued in this case or has it not t The warrant is under 
the hand and seal of the Nundidroog Sessions Judge ; it is addressed 
to the District Magistrate of North Arcot and directs the apprehen* 

20 
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sion of a person accased of murder. As the law requires that this 
warrant must be signed by the Political Agent, prima facie, it is 
evident that this process is one not authorised by law. But, at the 
foot of this paper appears " Tredway Clarke for Political Agent, 
Mysore," and it is suggested that the effect of these words is to 
make this document a warrant issued by the Political Agent. It 
seems to me that that is not its effect; the so-called countersig- 
nature does not add to the legal effect of that which was under the 
signature of CoL Pearse. It is unnecessary to decide as to whether 
or not it is competent for the Political Agent to issue a warrant 
imder the signature of his Secretary, as that question does 
not arise in this case. It should, however, be remarked that 
this Act is of considerable importance and all action taken 
under it must be in strict conformity with its provisions. 
The process itself is one which had no legal force in North Arcot, 
and the District Magistrate's endorsement " forwarded to the Police 
Inspector of Poonganoor for execution" cannot add any force to 
that which would otherwise be an invalid document. The endorse- 
ment cannot carry the thing beyond its source, and this warrant 
when it got into the hands of the Police Inspector was therefore an 
invalid document. The offence with which the prisoner is charged 
is concealing or harbouring a person knowing that such a person 
is escaping from an order of a competent authority to apprehend 
him. It has clearly appeared that no such order was ever issued, 
and the case must therefore fall to the ground on that point. 

There is also another serious defect in the conviction arising 
from the particular words defining the crime. The order to appre- 
hend must be for an offence. The meaning of the word offence is 
peculiar and special for particular portions of the Code, and it seems 
that the offence intended by the section is one made punishable 
under the Indian Penal Code. In this case the offence which 
Yellappa had committed was not an offence within that narrow 
meaning, as what he did was in a Foreign Territory. Whatever may 
have been the quality of the act he has been guilty of notiung 
which is an offence within the meaning of Sec. 216 of the Penal 
Code. That being so, without proceeding further and deciding 
whether the prisoner can be fixed with notice of the warrant, we 
must reverse this conviction. 

Houx)WAY, J. — The conviction is clearly bad. I am not quite 
sure whether, in this instance, the meaning of tho word " offence" 
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has been extended by the Amending Act, but whether it is so or 
noty my judgment would be the same. The Statute says that where 
any person is ordered to be apprehended for an offence, if another 
person harbours or conceals such person, he will be liable to 
punishment. Now, it is the peculiarity of the English and the 
American Law to make all offences territorial, so that what is com- 
mitted out of the territorial limits is prima facie not an offence, 
and all Extradition Acts are based upon this principle. Here, a 
man in Mysore is said to have committed murder, and that Mysore 
is a Foreign Territory has been frequently decided by this Court 
and the Proclamations of the Govemor-Qenei"aL It is clear, there- 
fore, that this act is committed not within the territorial limits. 
Then after being accused of the offence the man flies into British 
territory, and his relation having notice (there is no doubt as 
to the prisoner's knowledge) conceals him from the Police. It 
is clear that the principal act having been committed in Mysore 
it is an offence only in Mysore ; and the only offences against which 
this Section is directed relate to the Municipal law of this country, 
so that without reference to the extended or narrow meaning of the 
word offence, I should hold that there is no offence in the present 
case. As regards the process of the Mysore Court, primarily, there 
will be no jurisdiction to the officers here to apprehend persons 
who have committed offences outside the territorial limits, because 
according to the elementary principles of English Jurisprudence 
there is no power to these Courts to take notice of offences com- 
mitted in a Foreign Territory. There must therefore be legis- 
lation for this purpose. The Extradition Act says that this juris- 
diction shall be obtained in a certain manner, and the provisions 
and words of the Statute must be strictly followed. This document 
that has issued from the Mysore authorities does not follow those 
words. The Act requires that the Political Agent must issue the 
warrant. Here it is signed by the Nundidroog Sessions Judge, but it 
is said that since the issuing of the document, the Secretary's name has 
been put on the back of it. This is a mode of conforming with the 
provisions of the Act which can only be explained by the light of 
nature. My opinion on short grounds is this. Two things must hap- 
pen to constitute an oftence under this section, the person harboured 
must be ordered to be apprehended for something penal, and punish- 
able under our^ Code. In the present case, the original offence not 
being punishable under our Code, the conviction must be reversed 
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Ejndebsley, J. — The primary ofiender, Y^lllippa^ was a Dative 
of Mysore and committed murder in Mysore. The Nundidibog 
Sessions Judge issued a warrant for his apprehension, counieragned 
by the Secretary of the Political Agent* I do not attach mud 
weight to the objection that the Chief Commissioner did not dgn 
the warrant in perscm; possibly it might have the same dfect 
if it was signed by the Secretary whom the Chief Commissioner 
generally authorises to sign for him. But if we look at ilie 
contents of the document, we see that it is not the warrant of the 
Political Agent, but of the Nundidroog Sessions Judge, and it only 
contains an approval of the act of the Sessions Judge. I quite 
agree that the document is invalid as not being the warrant of the 
political ofBcer. But even supposing that it was his, and that the 
prisoner had notice of the warrant, there is another objectiou 
to the conviction. Tellappa the original offender had com- 
mitted no offence under our law but an offence against the 
Mysore State. Therefore not only on the broad principles of 
International law is it no offence to harbour such a person, bat 
from the words of Sec. 216 also it is clear that it relates only to 
offences punishable under our law. Both on the ground that the 
warrant is invalid and that Tellappa committed no ofience, I 
agree that this conviction cannot be sustained. 

Conviction quashed^ 



Wxt §igk Court tsf |ftaira»^ 

ORIGINAL JUEISDICTION. 
Present: — KiNDEBSLET, J. 

Original 8uU Nb. 127 of 1876. 

Oakbs & Anothbb (Plaintiffs.) 

Jackson & Another.....^ (Defendants,) 

Jl contract mot to cot rff on certain businett within 800 miles of Madras 
cannot be enforced tn India though entered into in England, 

The validitff qf a contract is to he determined general^ by the law qf the place 
where it i$ made, bvt this ruie is sufy'eet to oertain exceptions. 

This was an action for damages for breach of contract The 

&et8 of the case are as follows. On the 19th February 1873, the 

defendants entered into a contract with the plaintiffs tiiat thej 

ahould be thg managers of the tailoring department of Messrs. 
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Oakes & Co. here, that they should be in their service for five years, 
that they ehoold not wiUiin these five years or at the end of that 
p^od do business within 800 miles of Madras, that they should 
be always prepared to quit the service of the firm son 4 months' 
notice or on receiving 8 months wages, and that they shouJd be pre- 
pared to go back to England at any time within this period of five 
years, if asked, on the plaintifib paying them their passage money, 
and that in case defendants diould be guilty of any breach they 
«haU pay Bs. 5,000 each as liqtddated damagea This agreement 
was signed by two members of the firm in London, and by another 
flieniber and the defendants in Madras. In pursuance of this agree- 
ment the defendants were sent to India, i^e plaintifis paying their 
passage money, and entered the plaintifi^s service on the 19th April 
1873. Towards the close of August 1875 the plaintifis gave notice 
to the defendants to quit their service, which they accordingly did 
in November and December 1875 respectively. On the 2l8t 
Dec^nber 1875 the plaintiff wrote to the defendants asking them 
io go to England and offering to pay their passage money, but they 
Baid that they oould not do so owing to ill-health. In February 
1876 the defendants advertijsed that they intended to begin inde- 
pendent business as milliners and dress-makers and, in spite of the 
plaintiff protesting against it, began business immediately after- 
wards. Hence this suit for the recovery of a sum of Rs. 10,000 aef 
damages for breach of contract on the part of the defendants. The 
defendants in reply said that the agreement was not duly executed, 
that it was void as being in restraint of trade, and that no damage 
was suffered by the plaintifis. 

The Advocate General and Mr. Miller (instructed by Messrs. 
Barday ai^ Morgav) for the plaintifis 

The contract was made in England and must be governed by 
Englidi law. The defendants undertook to proceed to Madras, 
trtay Uiere for 5 years or such shorter time as plaintiff wished, and 
return to England when required on having their passage paid. 
The mere &ct that a part of contract had to be performed in 
Madras does not remove the case from the rule laid down by 
Turner L. J. in P. <fc 0. 8. N. Cot^tpowiy v. 8hcmd,(^ that the law of 
the country where the contra^ is made, goveros as to the nature 
the obligation and the interpretation of it Here the contract was 
(1) 8MoiruP.O.OtMt,872. 
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made by Englishmen in England and was one which, assmning it to 
be reasonable the law would uphold, or, if partially reasonable, 
would uphold so far. They must be deemed therefore to have been 
contemplating English law and, indeed if they were not and the 
defendants intended to avail themselves of a difference of the 
law in the two countries, it was a gross fraud — ^but there was no 
such intention. In P. & 0, Com'pany v. Shand.O) a passenger 
contracted for carriage subject to certain conditions imposed by the 
Company — the question arose at Mauritius whether the validity of 
those conditions should be decided according to English law, the 
lex loci contractus, or the French law, the lex fovi. The Privy 
Coimcil held the English law to be applicable. So in Trimbey v. 
Viy/iier,(2) it was held that as the holder of a bill drawn in Prance 
and endorsed in blank cannot recover in France, neither could he 
recover in England, though by English law the holder of bill endors- 
ed in blank can recover. This case has been overruled as to what 
the French law is in Bradlatvgh v. De Rin,W but the principle 
remains the same. There is a diff^erence if the contract is im- 
moral, e. g,, in many countries a courtesan can recover, but it wouM 
not be allowed in our Courts, Eolmieon v. Bland,W 

It is true that (if the contract is to be performed in a differ^t 
country) the law of that country must govern it, but here the con- 
tract not to trade is limited to 800 miles of Madras and the defen- 
dants might have performed it in any part of the world so long as 
they did not trade in India, and therefore the English law must be 
held to govern the case. Then assuming the English law to govern 
the case, this agreement would be good to some extent at any rate. 
The principle on which such clauses are supported under the Eng- 
lish law is that they are necessary for the protection of the party 
^ith whom such an agreement is entered into. Leather Cloth 
Company v. Lor8ont,(^) Allsopp v. Wheatercroft. (6) That being so, 
the covenant must be upheld so fisir as it is necessary for the protec- 
tion of Messrs. Oakes & Co. That such covenants are divisible 
and enforceable to the extent to which there is a necessity for 
doing so has been held in Mallan v. Mayji*^) and Price v. OreenX^) 
If it should be held that the Indian Contract Act governs, we must 
abandon contract in restraint of trade and depend upon the con- 

(1) 3 Morris P. C. Oaaee, 272. (2) 1 Bingr. (N. S.) 151. (8) L. R., 6 C. P. 47^ 
(4) 2 Burr 1084. (6) L. B., 9 Eq. 346. (6) L. B., 16 Eq. "" 



.668. (8) 16M.&W.853. 
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tract to return to England ; upon this we are clearly entitled to 
recover and the Court can give us whatever damages are reason- 
able; Sec. 74, Indian Contract Act. In any case we are entitled to 
recover under Sec. 65 of the Contract Act ; neither party believed 
the agreement to be void ; if they have now discovered it the defen- 
dants must make compensation for the benefit they have received. 
The defendants have received the benefit of the plaintiff's good-will 
and they must make compensation for it 

Mr, MUler in summing up observed that : The contract having 
been entered into in England is clearly governed by the lex loci 
eontractus, and the agreement having been acted upon by 
both parties no question can now arise as to its validity. In the 
case of Messrs, Prichard A Bacrday v. O&amjnon/i) the ground of 
decision was that the contract had been acted upon by both parties. 

In the course of the argument an objection having been taken 
to the reception of the agreement sued upon in evidence owing to 
its being unstamped, the Advocate (General submitted that it need 
not be stamped under the provisions of Sec. 21 of 17 and 18 
Vic. C. 83 " AH .... contracts and agreements entered into in the 
United Kingdom for or relating to the service in any of Her 
Majesty's colonies or possessions abroad of any person as an artificer, 
clerk. . . Handicraft man. shall be and the same are here- 
by exempted from all stamp duty." The Court allowed the objec- 
tion and the reception of the document on payment of penalty. 

Mr, Johnstove and Mr. Shaw (instructed by Messrs. Orant 
and Orant for the defendants.) 

The Contract Act governs the case and the agreement is void 
under the provisions of Sec. 27 of the Act. It was clearly not made 
in England as the defendants and one of the partners signed it here. 
Even assuming the agreement was entered into in England, the Con- 
tract Act governs the case. The place of performance of the con- 
tract is Madras and the law of that place should govern it. Story 
lays this down in his "Conflict of Laws" Sec. 280, ''But where the 
contract is, either expressly or tacitly, to be performed in any other 
place there the general rule is, in conformity to the presumed inten- 
tion of the parties, that the contract as to its validity, nature, obli- 
gation and interpretation, is to be governed by the law of the place 
of performance." In Sec. 328 Story says as follows :— "The appli- 

(1) Not reporUd. 
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cation of the lex lod to contracts though general, is not universal. 
It does not take place where the parties at the time of entering 
into the contract had the law of another kingdom in view, or 
where the lex loci is in itself unjust or contra bonos mores; or con- 
trary to the public law of the State as regarding the interests of 
religion, or morality, or the general well-being of the State." Apply- 
ing these rules to the present case, the agreement must be held to 
be void as being contrary to the policy of the State hera Even 
assuming that the English law governs the case the agreement 
must be held void as it is unlimited in point of time and indi- 
visible in its nature. If it run as '* in Madras and within 800 miles 
of it" you might divide it and hold it applicable to Madras alone, 
but here the agreement is indivisible. As to going to England, 
this provision in the agreement is auxiliary to the restraint of 
trade clause. The. contract must be read in its entirety and the 
whole must fall to the ground. The Court besides cannot grant a 
specific performance of it; it cannot order the defendants to be 
taken on board and carried away to England. On the whole, Uie 
plaintiffs are not entitled to any damages ; if they had chosen they 
might have got competent men and then they would not have 
sustained any loss. 

Judgment:— 229idAugudlS76. 
His Lordship, after stating the facts, went on as follows : — 
It is admitted that if the Indian Contract Act, Section 27, iB 
to govern the enforcement of this agreement, it is void so far as it 
is in restraint of trade. But it is argued that the validity of the 
contract must be determined by the lex loci co^dractus, and that 
this contract was executed in England. In point of fact, two of the 
plaintiffs' firm signed the contract at Madras ; but as their partn^ 
signed in London, and the defendants signed in London, I will con- 
sider the agreement as one executed in London. I think there is 
no question as to the general rule, that the validity of a contract is 
to be determined by the law of the place at which the contract was 
made. But it is a rule subject to some exceptions ; and one of those 
exceptions is, as I apprehend, a contract made in one countiy for 
the purpose of contravening the laws of another country, so that it 
cannot be enforced in the Courts of that other country. It is hardly 
conceivable that the assistance of the Courts can be given for the 
purpose of enforcing a breach of the laws. 
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I think that the cases to which I have been referred by the learn- 
ed Advocate-General have been beside the question, because they were 
not cases in which the contract was to be executed in a country 
in which it would be void. In the case of the P. <fe 0. Company v. 
8hand,W the contract was made in England, and the consideration 
paid in England for a voyage to commence in England, and to be 
continued on board of a British ship, to which a national character 
was held to attach. In the present case, the contract was essen- 
tially one of service to be performed in India, and the voyage was 
only ancillary to that purpose ; and the breaches complained of could 
only have taken place in India^ or in the neighbourhood of India. 
So, in the case of Quarrier v. Colstow quoted in Tudor's notes 
to Don V. Tippmance, p. 256, the contract was not for the 
purpose of gambling in England. But in Robiason v. Bland.(^) 
Lord Mansfield said that a courtesan could not in England recover 
the price of her prostitution even upon a contract entered into a 
foreign countiy, where such a contract would be valid. And it is 
admitted that a foreign contract for slavery would not be en- 
forced in England. But it is pointed out that there is no- 
thing immoral in the present agreement in restraint of trade, 
although it may be in contravention of the policy of the law 
of this country. I think, however, that the same may be said 
of the breach of laws for the levy of customs at a sea port. 
The revenue laws are positivi juris and in Holman v. Johnsoni^) 
Lord Mansfield pointed out that the contract was not an 
immoral one ; but he added that if the goods had been sold 
to be delivered in England, where they were prohibited, the contract 
would be valid, and the buyer could not bring an action for the 
price, because it would be an inconvenience and prejudice to the 
State, if such an action could be maintained. And Mr. Tudor, in 
his note on this case, says : — *• It is clear that if the goods had been 
smuggled into England in pursuance of a contract, or of any act 
done by the vendors to enable the plaintiffs to smuggle such goods, 
the plaintiffs would have been unsuccessful in their action ; because 
although such contract would have been valid by the law of France, 
yet as it would have been prejudicial to this country, and made in 
fraud of its laws, our Courts would not have lent their asssistance 
to enforce it;" and Mr. Tudor quotes Waymell v. Reed^W 

(1) 3 Moor's P. C. Cases, 272 (3) 1 Couper, 341. 

(2) 2 Burr, 1084. (4; 5 T. R, 699, 

21 
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where the plaintiff, a foreigner at Lisle sold to the defendant some 
lace which he knew was to be smuggled into England^ and packed it 
with a view to elude discovery ; and Lord Eenyon held that he 
could not recover in England. Now it is very true bhat a violation 
of a Revenue Law may amount to a penal offence, whereas there is, 
generally speaking, no penalty for entering into a contract which 
is void by reason of its being in restraint of trade. But I think that 
the same rule will apply to both cases, and that the Courts of this 
country will not enforce a contract made abroad, to be performed 
in this country, contrary to the policy of the law of this countiy. 
It is expressly laid down by Section 27 of the Lidian Contract Act 
that "' every agreement by which any one is restrained from exercis- 
ing a lawful profession, trade, or business oi any kind, is to that 
extent void ;" and the only exceptions are cases of partnership, and 
the case of selling the good-will of a businesa The present case 
does not come within those exceptions ; and it is admitted that, if 
the case is to be governed by this section, the restriction against 
defendants' setting up in business within 800 miles of Madras can- 
not be enforced. ' 

For the reasons which I have just given, I am of opinion 
that the case must be governed by the Contract Act of this 
country. And I am by no means satisfied that the opinion to except 
such a case as this from the operation of the general nile was unin- 
tentional. Trade in India is in its infancy, and the Legislature may 
have wished to make the smallest number of exceptions to the rule 
against contracts whereby trade may be restrained. If I had found 
that the validity of the contract depended on the law of England, 
I should also find that the limit of 800 miles was unreasonable, 
as being much in excess of that which the protection of the plain- 
tiffs' interests required. And this is not one of those cases in which 
a narrower limit also has been mentioned which might so far hold 
good. I have allowed the stamp penalty to be paid on the agree* 
ment, 'and there is no doubt that it was in other respectaduly 
executed by the parties. As to the second Issue, I find that the 
agreement not to carry on business within 800 miles of Madras 
is void, and cannot be enforced in this country. <And aa to 
the thii'd Issue, I find that the defendants were bound to go to 
England when required by the plaintifis to do so. But I find that 
the plaintifiGi suffered no damage by the defendants' breach of this 
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part of their agreement. If defendants had not set up in business, 
the plainti£b would have suffered no damage by their remaining in 
India. And it would be only by its operation improperly in 
restraint of trade^ that the agreement to proceed to England could 
benefit the plaintiffs. I am told by the learned Advocate-Qeneral 
that the decision which I am about to pass will not be acceptable 
to the mercantile community. But I must take the law as I find 
it, without bendbg it to suit any class oi persons. 

For the reasons already giy^, I am of opinion, that this suit 
eught to be dismissed with costs. 

Suit dismissed with costs. 



Wxt ^ifih (tort of Jblabra^. 

APPELLATE JURISDICTION. 

Ftesenb :— SiB W. MoBOAK, C. J., Innbs and Eebkan, J. J. 

S^gtdar Appeal No. 21 of 1875, from fh§ Original Side. 

The Collectob of Sea CumGUS...{Defe7idant) Appellant 
P. Chithambrtjm Chbttt {Plai/ntiff) Respondent. 

EM (jSir W. Morgan, C. J. dissenting) thai the High Court of Madras has 
original Jnrisdietion in respect qfierongfkl acts done by the Collector of 
Sea Customs in spite of the provisions qfBeg. 9 qf 1803. 

l%e Collector's adjudicationnnder Act 6 of 1863 is^nal,and cannot be questioned 
•by any Ciifil tribunal in matters where the UoUector has jurisdiction; but 
hrfote adjudicating in any judicial proceeding notice should alwags be given ' 
to ihe opposite party unless specially dispensed with by Btatute. 

Where a Collector acts judicially, and within his jurisdiction, the fact of his 
adting maliciously will not render him liable to a civU action for damages. 

A b&iif based on no probable or plansible ground and arrived at inconsiderateHy, 
and without due enquiry cannot be considered a bona fide beUrf under Act 
XTnlof 1850. 

Evidence qf bona fides considered. 

The facts of this case will clearly appear from the following 
Judgment of Mr. Justice Kindersley : — 

'' The plaintiff is a merchant of Point Pedro near Jaffna in 
Ceylon, and the defendant is the Collector of Sea Customs at 
Madras. 

" The suit is brought to recov^ the value of a large number of 
pahnyrahs and reapers, the property of the {daintiff, alleged to have 
been maliciously, wrongfully, and illegally seized by the defendant 
and converted to his own (oflScial) use. Also for this Court to 
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declare' that the fine of rupees fifty-six thousand imposed hy the 
defendant on the plaintiff is illegal and wrongful, and that the 
defendant in imposing the said fine acted maliciously with gross 
carelessness, and without reasonable or probable cause. The plain- 
tiff alleged that he had been trading with Madras and other Indian 
Ports for the last 25 years^ but had not been to Madras or other 
Indian Ports since 1850. That about the month of October 1873 
he received a telegram from the defendant informing him that be 
was fined 56,000 rupees for having smuggled opium in his dhonej 
the Anrialv/xshmi in July 1872. The plaint admits that the 
Anncduxshmi is the property of the plaintiff, and that sbe 
arrived at Point Pedro about July 1872 bringing a cargo of paddy 
and rice, sundry goods, and some purses of opium. It is further 
alleged that the opium was not consigned to the plaintiff, and that 
he was in no way concerned in the shipping of the opium from 
Madras, or with the landing or disposal of it at Point Pedro, where 
it was cleared from the Custom House by ooe K. Viravy Pillay, with 
whom the plaintiff says that he is in no way coimected. 

'* The defendant in his written statement in substance pleaded 
that, Regulation IX of 1803^ Sec. 55^ this Court had no jurisdic- 
tion. That he had fined the plaintiff under A.ct YI of 1863, Sec. 24, 
for smuggling opium in his dhoney. That 84 purses of opium 
were consigned to the plaintiff and cleared by K. Vyravi or Veeravi 
at Point Pedro as plaintiff's agent, and that the exportation of opium 
from the Madras Presidency was prohibited. Further that the de- 
fendant had caused to be seized only 6,046 palmyrahs and pieces of 
palmyralis and 5,180 reapers, the property of the plaintiff, and that 
such seizures were made under Act YI of 1863 with a view to 
levying the fine — Finally the defendant denied that the plaintiff 
had sustained any damages as alleged frx)m any wrongful act of 
the defendant. A good many witnesses were examined in Ceylon, 
under a commission issued from this Court, and the result of their 
evidence appears to be shortly that dhonies from Madras have on 
several occasions brought opium to Point Pedro — ^That on another 
occasion in 1872 when opium came consigned to the plaintiff he 
caused the name of K. Yeeravee to be substituted for his own, and 
the papers at the Custom House to be altered accordingly — That 
Yeeravi, who is a superior sort of cooly rather than a merchant, has 
on several occasions lent his name in the same way to local traders, 
and has acted as agent for plaintiff and others in clearing gooda 
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But I think it is by no means clear that he acted on plaintiff's 
behalf on the present occasion — indeed the evidence seems to 
show that in the present instance the 84 pv/rses of opiv/ra, of 
which Yyravi was the ostensible consignee, were delivered to some 
Chetties, who cleared them, and whose initials were marked on the 
different purses. If it were necessary for me to give a decided 
opinion on this part of the case, I should say that while there are 
circumstances, which tend to show that the plaintiff had been 
concerned in other shipments of opium, and that on one occasion at 
least he had made use of Yyravi's name in the entries at the Custom 
House at Point Pedro, it was by no means clear that he was con- 
cemed in any way with the opium now in question, except that it 
came in his vessel But I attach very little importance to this part 
of the evidence, because, if the Collector of Sea Customs acted in ' 
good faith and within his jurisdiction, his finding on the feicts cannot 
be called in question by this Court 

" In the case of Kemp v. NeviUeW the Judges said, ' The rule 
that a Judicial Officer cannot be sued for an adjudication according 
to the best of his judgment upon a matter within his jurisdiction, 
and also the rule that a matter of fact so adjudicated hj him cannot 
be put in issue in an action against him, have been uniformly 
maintained/ 

" But before entering fully upon this question I will dispose of 
the first objection raised by the learned Advocate Greneral to the 
jurisdiction of this Courts viz., that by Begulation IX of 1803, 
Sec. 55, the Collector of Sea Customs at Madras is made amenable 
to the Zillah Court of Chingleput for acts done in his official capacity 
contrary to or not warranted by that regulation — I do not find that 
that regulation piurports to exclude the jurisdiction of the Supreme 
Court in such matters, nor does it appear that the local Legislature 
had the power to do so. But in the Charter granted to the Supreme 
Court in the year 1800, 1 find the words " nor shall the said Court 
have or exercise any jurisdiction in any matter concerning the 
revenua" — ^The Collector of Sea Customs, therefore was not amen- 
able to the Supreme Court in matters concerning the revenue, and the 
preamble to Begulation IX of 1803 shows that the necessity being 
apparent of bringing him within the jurisdiction of some Court of Jus- 
tice he was by that regulation rendered amenable to the Zillah Court 
(I) 10 C. B., N. S., 523. 
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of Chingleput. Now the letters paetent of the Hq;h Conrt oontidii do 
denial of jurisdiction in matters concernisg the reyenne, the old jeal- 
ousy between the servants of the Grown and those of the Con^MKHy 
having passed away with the East India Company itsell The 
High Court by Sec. 12 of its Charter is empowered to receive, 
try, and determine of suits of every description, saving only SmaH 
Cause suits not exceeding the value of rupees 100. I am confirmed 
in this view by the circumstance mentioned at the bar, that> it 
a suit which was brought before this Court a few years ago against 
the CoUector of Sea Customs, the Advocate General Mr. Norton 
did not take this objection. 

" The main question in this suit is as to the liability of the 
Collector to an action before this Court for the official acts imputed 
to him ; and to determine this question, it is necessary to see what 
are the Collector's powers under Act VI of 1863 ; the present fine 
having been imposed under Sec. 24 of that Act. 

•' By Sec. 24 of Act VI of 1863, if any goods, the importation 
or exportation of which is prohibited or restricted, be imported into 
or exported from British India contrary to such prohibition or res- 
triction ; or if any such goods be brought to any wharf in order to 
be put on board of any vessel contrary to such prohibition or restric- 
tion, such goods together with any goods which shall be found packed 
with or used in concealing them, shall be liable to confiscation ; and 
any person concerned in any such offence shall be liable to a penal^ 
not exceeding three times the value of the goods or not exceeding 
one thousand rupees ; and it appears that this i>enalty may under 
Sec. 218 be adjudged by an Officer in charge of the Custom 
House, or by an Officer specially empowered by Government under 
Sec. 219. The appeal from such adjudication lies not to any 
Civil Court, but to the Chief Custom's authority of the Presidency 
under Sec. 220, and the penalty may be levied by sale of the 
offender's goods under Sec. 224. 

"By a Notification dated the 9th June 1870,(1) the Govotmt 
General in CouncU prohibited the exportation of opium (not cove^ 
by a pass) by sea from any port or place in the Presidency of Fcrt 
Saint George, or by land fi^m that Prewd^cy to any Foreign at 
Native State. 



(1) FQrtSamtChotrgeQcuth§,2SliiJm9mO. 
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"^ It has not been contended that the plaintiff was a native of 
fidtish India. Though bearing an Indian name, be appears to be a 
native of Ceylon, residing in that island, and owing no all^iance to 
the Qovemment of India. It is well known that tbe island of Ceylon, 
though a dependency of tbe British Crown, has a Legislature of its 
own which is quite independent of the Government o£ India and of 
tbe Indian Legislature. The plaintiff residing in his own country 
was sttlgect to tbe laws of that country, but not to the laws of 
British India; nor to the Magistrates, Collectors, and other Officers 
deriving their authority from the British Indian Oovemment — 
The Collector of Sea Customs in this case justifies his fine by an 
enactment passed by a Legislature which had no authority what- 
ever in Ceylon. No doubt the vessels and goods of foreigners 
found smuggling opium in the port of Madras are in certain circum- 
stances subject to confiscation. But it is not pretended that the 
palmyrahs and reapers seized in the present case were liable to 
confiscation. Their seizure was in order to levy a portion of the 
fine, and the fine or penalty was a personal punishment for non- 
payment of which the offender would be liable to imprisonment, 
and in my opinion the Collector of Sea Customs had so jurisdic- 
tion to impose the penalty on the plaintiff residing under the pro- 
tection of an independent Government in his own country. It 
may be remarked, though it really does not affect the case, that 
the importation of opium from Madras appears to be no offence 
against tbe law of Ceylon. It has been argued that the peculiarity 
of the offence in question is that it may be committed by an absent 
penon, as by Sec. 24, ''any person concerned" in it is liable, 
I do not myself see any peculiarity in it. There are many other 
offimces in which an absent person may be concerned, and that 
ebcumstance where it exists gives a Magistrate no jurisdiction^ 
in a foreign country. The case of Cdlder v. Halket,(^) shdWa 
haw the law stood before the passing of Act XYIII of 1850. 
In that case Mr. Baron Parke in delivering the judgment of the 
Privy Council explained tiie Act of Parliament 21 George III.,C. 70 
Sec 34 as placing Mofussil Magistrates in India on the same 
footing as Judges of tbe Superior Courts of Record, or Courts having 
similar jurisdiction in England, protecting them from actions for 
things done within their jurisdiction, though erroneously or irzegu- 

(1) Z Moore's I. A., App. 298. 
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larly done, but leaving them liable for things done wholly withont 
jurisdiction. It was an action againt a Mofussil Magistrate for the 
arrest and false imprisonment of the plaintiff, a Europeaa British 
■subject, and it was contended that the defendant, in ordering the 
arrest of the plaintiff on account of an afiray which had been 
reported to him as having taken place in the district of which he 
was Magistrate, had acted wholly without jurisdiction. But it was 
held that the defendant was not liable, because it did not appear 
that he was at any time informed of the European character of 
the plaintiff, or knew it before, or had such information as made it 
incumbent pn him to ascertain that fact ; and it was laid down that 
a Judge is not liable in trespass for want of jurisdiction unless he 
knew, or ought to have known of the defect, and that it lay on the 
plaintiff in every case to prove that fact. 

" We now come to Act XVIII of 1850, which provides that no 
Judge, Magistrate, Justice of the Peace, Collector or other person 
acting judicially shall be liable to be sued in any Civil Court for 
any act done or ordered to be done by him in the discharge of his 
judicial duty, whether or not within the limits of his jurisdiction; 
provided that he at the time in good fiuth believed himself to have 
jurisdiction to do or order the act complained o£ It seems clear 
from the language of Act YI of 1863 that the adjudication of a 
penally under Sec 24 would be a judicial act ; it was laid down in 
Colder v. HaiketO) just quoted that it is not merely in respect of acts 
in Court sedente curia that an English Judge hlus an immunity 
but in respect of all acts of a judicial nature as was decided in the 
case of Taafe v. Doumea^W and that an order under the seal of the 
Foujdari Court to bring a native into that Court to be there dealt 
with on a criminal charge was an act of a judicial nature ; and 
-whether there was any irregularity in it or not, would be dis- 
punishable by ordinary process of law, but the protection (under 
the Act of Parliament) would clearly not extend to a judidal act 
done wholly without jurisdiction. 

"Assuming that I am right in holding that the Collector in the 
present case acted wholly in excess of his jurisdiction, the question 
arises whether he at the time borui fide believed himself to have 
jurisdiction to do the act complained of. I pass over the circumstance 
that the Act XVIII of 1860 was not pleaded in the defendant's writ- 

(1) a Moore's I. A., App. 298. (2) 8 M. P. C. C, p. 86. ^ 

Digitized by VjOOQ IC 



COLLBOTOB OF S. CUSTOXS V, P. CHITHAIIBRUM CHETTT. 167 

ten stat^Qneut^ which seems to have been prejiared in the absence of 
the Collector and is signed by his locum tenens. 

" The Act> however, ¥ras particularly referred to in the argument 
at the trial as throwing light on the state of the defendant's mind at 
the time at which he made the order imposing a penalty of Bupees 
1^6,000 on the plaintiff. It is necessary to revert to the facts as they 
are known to us, and as they |Hrobably presented themselves to the 
defendant The plaintiff was known to be residing at Point Pedro, 
and to be the owner of the Annalulahfni. The defendant appears to 
have received information that the AnnaZukahmihroughi opium to 
Point Pedro on her voyage from Madras in July 1872. • The defen- 
dant seems to have held some communication on the subject with 
the Custom's Officer at Point Pedro, the purport of which is not fully 
known, but it seems to have lead the defendant to the conclusion that 
the opium in question was really consigned to the jdaintiff in the 
name of Vyravi, a man of straw. The defendant may also have had 
reason to suspect that the plaintiff had been concerned in other 
instances of smuggling of opium. He may have thought that in all 
probability the opium was put on board at Madras, although there 
was no direct evidence of this, and it might have been taken on 
board from a catamaran on the high seas, or shipped from Pondi- 
cherry. There seems to have been no direct evidence that the opium 
was brought to any wharf at Madras, and there is no evidence that it 
was shipped to plaintiff's order or by his agent. It does not seem 
to follow from the ordinary course of trade that produce is consigned 
to the owner of the vessel in which it is shipped, nor does it neces- 
sarily follow that the shipment has been ordered by the consignee. 
With this information before him, and with such grounds of suspi- 
cion, what action was taken by the Collector ? The vessel was gone 
about 15 months before. The plaintiff had not for many years come 
to Madras, but he had an agent at Madras in charge of certain pal- 
myrahs and reapers. These goods were not liable to confiscation, 
but if the owner could be fined, the palmyrahs and reapers could 
be sold in levying the fine. The difficulty which would present itself 
to an officer in the position of the Collector would be that the owner of 
the vessel was a foreigner residing beyond the limits of British India; 
and the only Sections of the Custom's Act making an owner liable 
as such, appear to be Sees. 176 and 177 which assume that he 
is present within the jurisdiction. In this difficulty it does not 
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ftppesr tbat the Collector took legal advice which would have h6m 
a sign of bona fides. It does not appear that he put a single quetn 
tion to, the plainiifi'B agent as to the supposed smuggling in this 
case. It does not appear that he gave the plaintiff the least oppor- 
iunity of a hearing, but irithout the prMence of a trial the Colkctor 
appeals to have telegraphed to the plaintiff in October 1878 that \» 
was fined Rupees S0^O for having smiiggled opium in the Annalnk' 
ikmi in July 1872. It is di£Scult t6 understand why this startling 
intelligence after 15 months' delay was conveyed to the plaintiff by 
telegraph rather thaii by post, unless it was that the Collector was 
anstious to seize the jtelmyirahs, whioh had lately amved, and vbidi 
he appears to have seiaed almost immediately* It has been pleaded 
that the pahnyrabs were seized and sold with a view to levy the fine. 
But it appears to me that the fine was itnpoeed with a view to seixe 
the palmyrahs. It is difficult to believe that the Collector, who bsfl 
held the office for several years, propoeed to himself in ^lod &ith to 
open judicial proceedings with a sentence pronounced in theabeeaod 
of the accused, and without the shadow of a trial ; and he must suidy 
have experienced a new sensation in telegraphing his sentience to 
Oeylon. I am unaUe to conceive that the Collector would take ibis 
novel step without questioning his own jurisdiction. If the step haj 
never been taken before, what ground had the Collector for suppofl* 
ing that he had jurisdiction over the plaintiff in Ceylon. In tbo 
case reported in the 6th YoL of the Madras H. C. R. the late Oiief 
Justice said (p. 489). '^The point to be comadered is did he (ibo 
defendant) at the time in good faitih believe himself to have joris^ 
diction. To satisfy this provision,^ a groundless bdief formed (tm 
Ignorance or rashness is plainly not sufficient-^the belief must tii 
entertained in 'good &ith,' and those words weife meaftf, I thiiA; 
to require an honest persuasion lounded after feit enquiry att< 
consideration, upon what might taisMi^iily, either in poi^of 
law or fact, be considered a reasonable or probable ground hft 
person possessing ordinary qualiica^ions for his office. The b^ 
mu€rt appear to have been tndstworthy io his mind.^ That is my uM^ 
standing of the words ' good SodtV c^i^d a beHef cannot be said to 
have the quality of trustworthiness unless it rested upon soon 
ground which might be thought a reasonable or probable foundation 
for it in the judgment of a man of ordinary capacities. No coa- 
stniotion short of this would, in my opiuEion, give due effect to the 
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simplest meaning of the words*" Now in t^ie pref^Ai case tb^ foir 
enquiry and conmd^ration which would haye indicated good laitb 
seem to have been entirely wanting. It does not appear that the 
Collector consulted any one before extending his jurisdiciiion to 
Ceylon, and after a delay of fifteen months he seems to hav^ 
shown an indecent haste to pass sentence when the palmyr<ihp 
came within his jurisdictioii fearing perhaps, that the delay neces- 
sary for a judicial enquiry in the presence of the accused might; 
enable the plaintiff to dispose of them. The haste of the Collector 
tp Act upon the imperfect information before him* the senl^enc^ 
pa^ed without any judicial enquii^i and wiihput hearing the 
accused, as weU as the novelty of the jurisdiction assigned without 
l^gal adyioe, impre8^ jne with s^ious doubts of the good faith of 
the Coljeptor. Of course there may have b^en ciro^mstances i^ thp 
c^se which did not appear i^ the trial. But tihos^ circus[i6taQce# 
must haye been known \o the defei^^d^t^ and I expeoted tb^t th^ 
^earn^d Advocate General wou^ haye put the defendant into the 
,^i;tnes8 bpsi.to st8.te i^pon hi^ oath that he in good faiith belieyed 
th^t he had jurisdiction to impose the penalty oiai the plaintiff and 
that his conduct was justified by the information upon which he 
^ted. But although the defendant was for some time present in 
Court, tli,e Adyocate General ia his discretion abstftined from 
^aminii^ him ac| a^ witness. He must have b^n aware that the 
p^fiission wquH produce the niost unfayorable impression on my 
^|(fin4*f ^.(/OjWier y, Ualket,W Hie plaintiflf was fou^ withi^ the hjqd 
jurisdiction of the Magistrate, and it was for him tp show th^tthe 
liagistrate was aware or ought tp have known that he belonged to a 
cl^ personally exempted from his jurisdiction* But I apprehend 
that when an officer with limited jurisdiction extends thatjurisdiction 
t>e7ond the seas attempting, to impose a penalty on a subject, of 
another State living under the protection of his own independent 
Govemment, the onus is on such officer to show that he in good 
faith at the time believed that he had jurisdiction to do the act 
complained of, Wi^ reference to the fourth issue, I am of opinion 
that this being a case of a judicial officer acting beyond his jurisdic- 
tion, it is not necessary that the plaintiff should allege pr prove the 
existence of mal^;e and want of probable cause (11 & X2 Vie. Ch- 

44 Sec. 2). If it were necessary to decide the first i^ue, it would of 

' - ^ J 1-^ '! ■ • — ^ • 

(1) ^Moors'aLA.;App.293«^ 
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coarse be absurd to say that the Collector entertained any personal 
feeling towards the plaintiff whom probably h'e had never seen. But 
there are two sorts of malice, malice in fact, and malice in law; the 
former denoting an act done from ill-will toward an individual ; the 
latter a wrongful act intentionally done without just cause or 
excuse per Taunton J. in Mitchell v. Jertkins^i^) Bromage t. 
Proper.W Hero it appears to me that independently of the 
ezcefts of jurisdiction, the imposition of the fine upon the 
plaintiff without calling upon him for an explanation or 
defence was a wrongfol act done intentionally without just cause or 
excuse. If therefore the first issue were relevant, I should decide 
it against the defendant It has been pointed out that the amount 
of the fine rupees 66,000 seems to be rather in excess of three timet 
the value of the opium. But I am not disposed to examine 
minutely the pecuniary limit within which in other circumstances 
the fine would have been lawful, because I think that the defendant 
had no jurisdiction to impose the fine at alL The severity of fte 
punishment seems to me important only as indicating a disposition 
on the part of the defendant to exercise his i>ower8 to their utmost 
limit. 

'* It ^pp^ars that after the present suit was filed, the Board of 
Bevenue heard an appeal against ttis very order of the Collector 
and confirmed it, not without hearing a vakil on behalf of tlie 
plaintiff. Whether the Collector's conduct met with the entire 
approval of the Board, does not appear, nor is the questioni relevant 
to the present suit 

" Having found all the other issues in favour of the plaintiff I 
will now turn to the question of damages. The plaintiff chaiges the 
defendant with having seized 5,760 palmyrahs and 5,180 reapers, of 
which the defendant admits only 5,046 palmyrahs and 5,180 
reapers. The plaintiff's agent when examined as a witness said 
that judging from previous sales he valued the palmyrahs and 
reapers at Rupees 3,278. Mr. Franck has told us that the price 
realized at his auction was Supees 2,078-4, but that the wood 
was much damaged by exposure and white ants, owing apparentlj 
to the CoUector having kept them for a year, and that in the year 
before palmyrahs had realised better prices. Taking into con- 
sideration the fall in the market and deterioration in value firom 

(1) 6B.aadAd.,696L (2) 4B.ULdC.«&4^ 
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exposure to weather and white ants, I should say the value at the 
time of seizure was probably about rupees 2,700. 

''The plaintiff further alleges damages amounting to rupees 
10,000 in interest, profit, trade, and reputation sustained by the 
plaintiff, and the enormous fine imposed by the defendant appears 
to have prevented the plaintiff from continuing his trade with 
Madras, which is stated in evidence to have produced a profit of 
about rupees 6,000 per annum. But as the plaint was filed three 
months after the fine -was imposed, the loss in the interval was pro- 
bably not very great, and it does not appear that the plaintiff has 
lost much in reputation and credit. On all these accounts I shall, 
therefore, allow rupees 1,000, making a total of rupees 3,700 pay- 
able by defendant to the plaintiff on account of damages. The 
decree will declare that the fine has been wrongfully and illegally 
and without jurisdiction imposed by the defendant on the plaintiff. 
It will direct that the defendant do pay to the plaintiff the sum of 
rupees 3,700 by way of damages and all the costs of the suit." 

Against this Judgment a regular appeal was preferred 

The Advocclie Oeneral (instructed by Messrs. Prichard and 
Barclay) for the appellant. The High Court in the exercise of its 
original juriddiction had no jurisdiction to entertain this suit as 
B^^ulation 9 of 1803 provides a special tiibunal, viz. the District 
Court of Chingleput for the trial of actions brought against 
the Collector of Sea Customs. This regulation is a special act 
and should not be held as repealed by the more general provisions 
of the Letters Patent of the High Court of Madras which gives it 
jurisdiction in all cases where the cause of action arose in 
Madras. In the London and BlackwaXl Railway Compcmy v. 
The Metropolitan Board of WorTcs,0) it was held that where the 
Legislature vested special powers in a particular body for certain 
special purposes, a general act subsequently passed would not 
overrule those special powers. Daw v. Metro'politan Board of 
Works.i^) Parry v. Croydon Commercial Company,W are also 
in point. The effect of Sec. 8 of 21 Geo. III. Ch. 70 and 
Geo. IV. Ch. 71 is to take away the jurisdiction of the High 
Courts in questions concerning revenue. The Judge below was in 
error in having presumed rruUa fides and want of reasonable and 

(1) 26L.J.Ch.,164. (2; lH C. B., N. 8., 165. ^) 11 C. B., 1¥. 8., 588, 
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probable c^uae. In this case the. Ccdleetor acted jadicially JxvA&; 
a belief that he had jucisdiction. 

Mr. O'SiUlivan for the respondent as to juriBdiction. The 
general principle of law is that the Court within the limits of whid 
the cause of action arises has jurisdiction and there is no pro- 
vision in ftny of th^ acts relating to customs militating againsi 
this principle. 

Issues were tlien ^ent down to determine whether the defen- 
dent acted judicially and believed bona fide that he had jurisdiction 
and a finding was returned in the affirmative after fresh evidence 
having been taken. 

The Advocaie General in reviewing the evidence alluded to the 
law regarding bona fides laid down in Saskienga/r v. Ragunath 
Row^O-y and BG^hfwaada Row v. Kadamoony Ipengar^W and 
said thfLt though Mr. Justice HoUoway^s diatement of the law 
which excused rash and hastily oonceived coaxclttsiond perhap$ went 
too far, the evidence in the present caae clearly showed that the 
defendant took all precautions which a reasonable man would 
take. Counsel Contended that the fact of the Board of Revenue 
having approved of the Collector's act, afforded presumptiye 
evidence that they were not rash ones. 

Tlieir Lordships deliv^ered the following 

JudgmentB :-r4^& Anguei 1876. 

Sig W. MoROAN, C. jr.— I atm feel the doubt, which I hi^iff 
throughout tibe argument of thiis appea^ entertained reinfecting the 
jurisdiction, of the Court below. But as mj learned colle^^es ar^ 
of opinion that the jurisdicftion exists^ this appeal n^nst be dispose^ 
of on its merit?, and I will state, in the conclusion of this ju^ 
ment, my own reasons for questioning the Court's jurisdiction. We 
are, I understand, all agreed that the judgment of the Court belov 
in the Respondent's favor should be affirmed, the Appellant having 
failed to bring himself within the protection of Act XVIII of 1850. 
The Act which, according to the preamble, was made for the greater 
protecticm of Magistratjcs and others acting judicially, provides thai 
« no Judge, Magistrate, Justice of the Peace, Collector or; othe^ 
person acting judicially shall be liable to be sued ixx^ ^y Civil 
Court for any act doi^ or ordered by him in the discharge of his 
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judicial duty, i^rheih^r 6r not within tlie lindtfi of his jurisdictioD^ 
provided ihat he, at the time, in good fidtb^ believed himself to 
hare jurisdiction to do, or order the a6t complained of/' In the 
Conrt below the defendant did not at first claim the protection 
of the &.ct But as its applioability was considered in the 
judgment of that Court, and as it was relied on in the grounds of 
appeal as a bar to the suit, we (Krected an issue to be tried for 
the purpose of ascertaining whether the defendant's proceedings 
irere within the protection of the Act. This is the chief question 
fbr determination^ It will be sufficient shortly to notice some 
Other objections urged for the appellant b^ore proceeding to deal 
With it 

The cause of action alleged in the plaint, is the wrongful and 
illegal fining of the plaintiff, and the seizure and conversion of his 
goods by the defendant, the Collector of Sea Customs at Madras. 
The defendant justified the imposition of the fine, and the seizure 
of the goods to enforce the payment thereof under the provisions of 
Act VI of 1863. (The Consolidated Custom's Act.) The Collector's 
adjudication under this Act of the fine is, it is urged, conclusive, 
and cannot here be drawn in question. The answer to this has 
already in effect been given. It is clear that when a law gives to 
certain persons, or officials, the power of adjudicating upon a 
particular matter, their decision concludes the enquiry ; but admit- 
ting that under the terms of the Act an adjudication by the proper 
autliorities is conclusive, yet it is so only in cases falling within 
iheur jurisdiction. The present case was clearly beyond the Collec- 
tor's jurisdiction and this objection therefore fails. The illegal 
imposition and levy of the fine is the alleged cause of action. There 
is no allegation in the plaint, except incidentally in the prayer for 
teliet, that the Collector aeted malieiously, and without reasonable 
^r probable cause. Withref^ence to this, the 1st and 4th issues 
-wiere apparently framed to raise the question whether the Collector, 
unless shown to be actuated by corrupt and malicious motives, was 
liable to suit. These issues were; on the assumption, that the 
Oollector acted judicially, properly regarded by the Court below 
as immaterial. His act being in its nature judicial, if We assumed 
in his &yot that he acted within his jurisdiction, this would 
nott in my judgment, render him liable to suit, even though 
ih^ act was done nudiciouriy ; if on the other hand, he act^ 
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ed without juriadictioti his liability would depend not on wb^er 
the act was malicious^ and without reasonable and probable cause, 
but on whether it was within the protection^ of Act XVIII 
of 1860. 

I proceed now to consider this question. The evidenoe 
adduced on the issue, which we directed, satisfied the learned 
Judge (who had in his previous judgment expressed an opinion 
advei'se to the Collector on this point) that the defendant at the 
time in good fiuth believed himself to have jurisdiction. As it is 
now admitted that the Collector acted judicially^ but not within 
the limits of his jurisdiction, we have only to decide whether the 
Court has rightly determined that he in good faith believed him- 
self to have jurisdiction. It was proved at the trial of the issue 
that the Collector, notwithstanding various delays and obstructions, 
had succeeded in obtaining some evidence that the plaintifF and 
Vyravy his agent, had smuggled opiiun in the plaintiff's ship firom 
Madras to Ceylon, and that the plaintiff was liable to a penalty. Upon 
the evidence in his possession the Collector forthwith proceeded to 
adjudicate, and to impose a fine of 56,000 Rupees on the plaintiff 
who was absent, and beyond the jurisdiction of the Collector, and 
who had never been summoned, and therefore had no opportunity 
to make his defence. 

The Act of 18C3, under which the Collector justifies his pro- 
ceedings, contains no provisions authorizing penalties to be 
adjudged without notice or summons ; nor does it provide for pro- 
ceedings against persons beyond the jurisdiction. The Act is 
indeed wholly silent as to the procedure to be observed in the 
adjudication of penalties. But, notwithstanding the omission of 
rules of procedure, the direction that the Collector shall adjvdicate, 
of itself imports that he shall not proceed to adjudicate without 
due notice and investigation. It is established that a man cannot 
incur the loss of property for an offence by a proceeding judicial 
in its nature, as this is, until he has had a fair opportunity of 
answering the charge against him, unless indeed the Legislature 
has expressly, or impliedly, given authority to act without that 
necessary preliminary. Further the Collector though acting judici- 
aUy, in adjudging penalties under the Custom's Act is not in the 
position of a Judicial officer, possessing general jurisdiction, and 
having general powers for enforcing such jurisdiction. He acts by 
virtue of a special and limited authority given him by law which 
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authority fails, if he attempts to eieivnse it in aoay case not falling 
trithin the terms of the hM. There is nothing in the Act to 
conntenanee the notion that he is empowered to proceed against all 
persons whether within or beyond his' jtUriediotion. His authority 
extends only to the persons and things mentioned in thd Custom's 
Act. Possessing only this limited authority can it be said that the 
Collector in imposing and lerying a fine on the pUintiff, a man 
known to him to be beyond his jurisdiction, and having po notice 
of his proceedings) in good faith believed hiniself to have jurjbsdic- 
tion within the meaning of Act XVIII of 1850 ? It is ;^d that his 
proceedings were within the knowledge of others, his official 
superiors, by whom they were tacitly sanctioned, also that in some 
recent instances similar proceeding by him had not been resisted 
or chall^iged and that thus his good &ith is shown* 

It may be conceded that there is evidence enough to show 
that in some sense he believed himself to have jurisdiction, and 
if the question had arisen whether he was entitled to notice 
of action (Sec. 214) and to such protection as is given by this, and 
other acts to persons, who honestly intend to put the law in 
force in the execution of their office, 1 should have thought him 
so entitled. Such provisions are frequent and they are liberally 
construed for the protection of honest persons who thoughtlessly 
overstep the limits of the law. In such cases even although there 
may be no reasonable cause for relief, yet, if the beliei* in fact 
exists, a person may claim the protection which the law gives 
in the shape of notice of action, opportunity aftbrded for the 
tender of amends, ,&c. But a belief of this sort is not enough 
to exempt a persoi^ from responsibility, for his illegal acts. The 
bona fide belief which this Act of l!350 requires in those whom 
it protects from liability to suit in respect of acts done without 
jurisdiction is of a different kind. A belief based on no probable; 
or plausible grounds, and arrived at inconsiderately/ and without 
due inquiry cannot be considered . a belief in good faith within 
the meaning of the Act, which has been construed in several cases 
to require reasonable care and attention in the performance 
of his official duty on the part of him who does, or orders, the act 
complained of. It is difficult to suppose that the appellant in 
his proceedings could have given due consideration to the extent 
of his powers, or endeavoured to inform himself on the subject, 
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Certainly we cannot iafar that he did so merely from the fact 
that his acts were folly known t^ the Govemmant Solidtori 
and at a later period to his official superiors. Each case of thii 
sort must no doubt be treated on its omoiroiunstanees. But wears 
bound, I think, to hdd according to the reo^ved construction of 
the Act, that the error whether it b6 one of law or of £ftct must, to 
be protected or excused, be shown to rest on some foundation 
treason. 

In the present case the Collector, an officer with speeial and 
limited authority has assumed to exercise powers of an unusual and 
extraordinary nature, and has proceeded in a manner not in accord^ 
ance with the rules of natural justice, to impose and levy a fine 
upon a person not subject to his jurisdiction. Notwithstanding 
that his attention was called to the fiEtct that the plaintiff was not 
subject to his jurisdiction by the letter of the plaintiff we are asked 
to say that the Collector has erred in good faith because, apparently 
in some other instances he acted in like manner and also because 
his proceedings in the present case were within the knowledge of 
other officials who did not interfere. We should be departing 
widely from the course of decisions if we hold his error to be within 
the protection of the Act. The Collector's defence founded on the 
Act failing it is unnecessary to determine whether such a defence 
if established, could avail as a bar to the suit in so &r as it seeks 
the recovery of the plaintiff's property, or for damages for the 
detention thereo£ 

I now proceed to give my own reasons for thinking that the 
High Court is without jurisdiction to try a suit of this description 
brought against the Collector of Sea Customs. The Supreme Court 
had not this jurisdiction because it was prohibited by its Charter 
from the exercise of "any jurisdiction in any matter concerning 
the Revenue either within or beyond the limits of the town or 
concerning any Acts or Act(i) ordered or done in the collection there- 
of according to the usage and practice of the country or the 
Regulations of the Governor in CounciL" By the Regulations IXW 
of 1803 the Collector and his Assistants employed in the collection 
of the Customs at the port of Madras were made amenable for acts 
done in their official capacity contrary to, or not warranted by 
that law, to the Zillah Court of Chingleput in the same manner 

(1) See Vinkata Bunga PiUay y. Eatt Indim Company, Strange 187i-182. 
(2) Nowr«pealedbjActl2ollS7S. 
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as if ihey resided or carried on the pabHc bacdnefls eommitt^ to 
their charge within the limits of the jurisdiction of that ZilkJi* 
And l^ tile Custom's Act in force when the High Court was 
established (Act YI of 1844) the jurisdiction thus created was 
recognised and in eflfect continued. See Sees. 2 and 68. Th^ Con- 
solidated Custom's Act (Y I of 1863) which rq»eals the latter Section 
contains no provision relating to the tribunals in which suits under 
the Act should be brought. The Collector haying been prior to the 
establishment of this Court tiius excepted from the jurisdiction of 
tiie Supreme Court, and made subject by a spedal law to another 
jurisdiction, it is to be seen if any provision of the High Court 
Charter extends to this ofl&cer the jurisdiction of the new Court. . 

The Statute 24 and 25 Vic. C. 104 establishing High Courts of 
Judicature in India provides (Sec. 9) that the High Court to be 
established in each Presidency shall have, and exercise, all jurisdic- 
tion vested in the abolished Court of the same Presidency save as 
by the Letters Patent may be otherwise directed. Unless therefore 
by the Letters Patent this new jurisdiction has been created it does 
not exist. The same Section of the statute enacts that * each of the 
High Courts shall have and exercise all such Civil (and other) 
jurisdiction original and appellate, and all such powers and authority 
for, and in relation to the administration of justice in the Presi-' 
dency for which it is established, as Her Ifojesty may, by such 
Letters PjB^tent, grant and direct, subject however to such directions 
atid limitations, as to the exercise of original Civil and Criminal 
jurisdiction beyond the limits of the Presidency Town, as may be 
prescribed thereby." This provision so far as it concerns the grant 
df Original jurisdiction contemplates dii*eetions and limitations which 
may be inserted in the Letters Patent in restraint of the exercise 
of the jurisdiction possessed by the Supreme Court beyond the 
limits of the Presidency Town. 

In the Letters Patent establishing the Madras High Court, it 
is first ordained that the ordinary original civil jurisdiction of the 
Court 9hall not extend beyond certain prescribed liniits ; then 
follows the grant of original jurisdiction as to suits in the follow- 
ing words (Sec. 12, Ch. 1862), " And we do ottlain that the said 
High Court of Judicature at Madras in the exercise of its <»dinary 
Original Civil jurisdiction shall be empowered to receive, tiy and 
determine suits of eveiy description> if in the oaseof suita fior land 
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or other immoveable property such land or property shall be sitiiAt- 
ed or in all other cases if the cause of aetion shall have ariseii or 
the defeodent at the time of the commencement of the suit shall 
dwell or carry on business, or personally work for gain within the 
local limits . of the ordinary original juridiction of the said High 
Court exoept that it shall not have such original jurisdiction ia 
oases fiedling within the. jurisdiction of the Small Cause Court at 
Madras in which the debt» or damage^ or value of the property sued 
for does not exceed one hundred rupeea'' By this provisicm, which 
gives to the Coui't original jurisdiction for the trial of suits of ev^y 
description arising within the prescribed local limits of jurisdictioA 
the old laws whereby all matters concerning the revenue were with- 
drawn from the law and jurisdiction of the Supreme Court, and Uie 
Collector was made amenable to the Zillah Court, are, it is con- 
tended, abrogated, at least so far as to render the Collector liable to 
the Original Jurisdiction of this Court concurrently with the juris- 
diction of the District Court 

I do not understand that the argufnent is carried to the extent 
of saying that all exceptions and exemptions under special pro- 
visions of laws are swept away sav^ cply the exception mei^tioned 
in the section itself (relating to th^ jurisdicUon pi the Small Cause 
Court). Bvit it ifi (^nt^nded that the reason of this particular ex< 
oepticm having ceased the general words of the section should prevail 
against it I. apprehend, though not without doubt th|e other 
learned Judges holding a different opinion, that this section should 
be read much in the same sense as the corresponding sections of the 
Civil Procedure Code, which define the jurisdiction of the IHstrict 
Civil Courts^ although the Letters Patent contain no clause like the, 
first section of the Code specially excepting ceiiain suits from the 
cognizance of the Courts. The maxim " generalia epecieUibu;8 no^ 
derogant^ applies unless it can be said that the special laws though 
not expressly repealed by the Letters Patent, are abrogated by the 
expressed intention that " suits of every description" shall be cog- 
xdzable by the High Court, and that it would be inconsistent with 
the statute and the Letters Patent to give effect to the earlier laws 
(See Sea 44 of the Letters Patent). 

Under the combined operation of the Supreme Court Charter^ 
and the Begulation of 1803, suits like the present were subject both 
to a differeiit tribunal and to a diflerent law from other suits arising 
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witluji the Presidenoy Town. The Collector of Customs was 
amenable to the Z^llah Court of Chingleput and the law of that 
Coart^ as if he resided and carried on his business in that District ; 
and suits brought against the Collector were governed by seveitd 
special provisions made by the Regulation, one of which required 
security for costs to be furnished by the plaintiff before the issue of 
process against the Collector. The 12th Section of the Letters 
Patent, which gives original jurisdiction to this Court to determine 
suits of every description arising within certain local limits, defines 
the jurisdiction but does not itself provide for the law to be 
administered. But by another section (Sec. 18), it is ordained that 
the law or equity of the Supreme Court is to be applied to each 
case coming before the High Court in the exercise of its ordinary 
Original Civil Jurisdiction. This then is the general rule, viz., that 
suits of every description arising in Madras shall be tried here 
according to the law and equity administered by the Supreme 
Court, that is as suits were formerly determined. 

The special law and tribunal provided for the trial of suits 
against the Collector of Sea Customs may well consist with this 
general rule. The Act of Parliament abolished the Supreme and 
Sudder Courts, and, subject to the new grant of jurisdiction which it 
authorized, vested their jurisdiction and powers in the High Court 
about to be erected by Her Majesty's Letters Patent. I am aware 
that it has been considered(i)* that the 9th Section in .addition to the 
limitation to be imposed on the straggling jurisdiction of the 
Supreme Court, invested the Crovm with extensive legislative 
powers in regard to the administration of justice. However this 
may be, the establishment of the new courts and the definition of 
their jurisdiction is the object of both the Act and the Letters 
Patent; and the sections of the Letters Patent (See Sees. 18, 20) 
which ordain what law shall be administered by the High Court 
in civil cases do in effect preserve the laws of the old tribunals 
respectively for the cases which would previously have been 
governed by them. The intention is manifest to establish a Court, 
having original jurisdiction generally over all descriptions of suits 
arising within Madras, and to make the law or equity which would 
have been applied by the Supreme Court applicable to such suits. 
It is in my judgment consistent with this general intention to hold 

(1) See P^patoh ci SratUry of Stnt^ 14ili Maj, 1862. 
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ihat suits against the Collector for matters relating to tiie rcrrenne, 
which had previously by special proyisiou been made, subjeet to 
another tribunal, and another law should not be included in the 
new jurisdiction* 

As the Collector in this case acted in his official capacity, and 
in execution of his office, in a matter concerning the revenue, al- 
though he may not have acted and did not in my judgment, act in 
conformity to law, he is not, I think, amenable to the jurisdiction 
of the High Court. 

Innes, J. — The first question in this appeal arises upon an 
objection taken to the jurisdiction of the High Court to try the 
case as a Court of first instance. This objection proceeds upon 
two grounds. One, that the Act VI of 1863 provides a special 
tribunal to take cognizance of appeals from the adjudication of the 
Custom House officer under the Act, that the decision of that 
Court on the present case of adjudication is final, and that the 
cognizance of the action in this case is precluded thereby, the cause 
of action having been heard and determined by a competent Court 
The other that this is a matter concerning the revenue and that 
by the charter of the late Supreme Court and the enactment 
by which the Crown was authorized to erect it^ the Court was 
precluded from taking cognizance of matters of revenue. As to 
the former of these grounds, no doubt the Customs Act VI of 
1863, contemplates the determination by the chief customs autho* 
rity of the Presidency of all appeals from adjudications under the 
Act by an officer of customs. That chief authority which in this 
Presidency is the Board of Eevenue is authorized by Sea 220, 
on an appeal being made, to confirm, alter, or annul the award. 
In the present instance, the Board of Revenue confirmed the 
award. To say, however, that the suit in this case is barred by 
the decision of the Board of Revenue, confirming the adjudication 
made by this defendant because the cause of action has been thus 
heard and determined by a competent Court, is to misapply the 
term '* cause of action." The cause of action in the suit of proceed- 
ing, which came before the Custom House officer, was the alleged 
violation by the plaintiff in the present suit within the defendant's 
jurisdiction, of the provisions of Act 6 of 1863. No separate cause 
of acticm arises by reason of an appeal and there was therefore no 
cause of action adjudicated upon by the Board of Revenue, other 
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. AH that which wias before the Costom House officer, the defen-» 
iAQb The parties to that proceeding were the crown and the pre- 
^t plaintiff of whom the plaintiff alone is a party to the present 
luit in whidi the d^endant is sued personally and does not 
represent the crown. It is scarcely necessary to say that the object 
of the two proceedings is entirely distinct, the one being to deter- 
mine the liability of this plaintiff to a penalty for a breach of the 
provitdons of a Customs' Act the other (the present suit) to deter- 
mine the liability of the Custom House officer (who assumed to act 
as Judge in the former case) to damages for a wrongful exercise of 
his authority. There is nothing in the Act to render the proceed- 
ings in appeal to the Board of Revenue final to the extent of 
shutting out an action against the adjudicating officer for acting 
without or in excess of jurisdiction. On the contrary Sec. 214 
shows that the possibility of such actions being instituted was 
clearly in contemplation of the Legislature which does not proceed 
to prohibit them but merely provide that the officer shall have a 
certain term of notice before an action is brought. The other ob- 
jection to the jurisdiction of the Court is one depending upon the 
construction of the charter of the late Supreme Court, and the 
Letters Patent of the present High Court By Sec 12 of the 
Letters Patent, the High Court is empowered to entertain ''suits 
of every description," certain conditions alone being required to 
be fulfilled of situation of the property in suits for immoveable 
property, and of the locality of the cause of action, or residence of 
t}ie defendant in other suits, and in the case of suits of a nature 
triable, by the Court of Small Causes of the daim not exceeding 
Bs. 100 in value. 

But it is said that the old charter is not expressly repealed. It 
prohdbite the Court from taking cognizance of matters connected 
with the revenue^ and almost contemporaneously with the publica- 
UoQ of tiie charter Regulation IX of 1803 was enacted, and is stiU 
in the «tatute book, which in its 55th Section, provides that custom-* 
house officers shall be amendable to the Civil Cburt at ChinglepiA 
fur acts dcme in their official capacity '' contrary to or not warrant- 
ed by this r^ulaticm." ,The general provisions of Sec. 12 of the 
Letters Patent, it is said, cannot control these special provisions 
which exclude a certain class of cases from the cognizance of the 
Court which now represents the Supreme Court and transfer the 
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jurisdiction over certain cases which fall within that class to anoiher 
specified Court. As to Regulation IX of 1803, the provisioii in 
Sec. 55 was no doubt enacted to substitute a jurisdiction for thit 
which on the publication of the charter of the late Supreme Coort 
had ceased to exist. 

Now, thia Regulation was repealed by Act VI of 1845 ; Sees. 
55 to 70 were left standing, but nothing remained as to which the 
words "contrary to or not warranted by this Regulation" could he 
operative. But as the Regulation and Act are in pari malerii 
and Sec. 55 stands unrepealed, it might be read as though incor- 
porated into Act VI of 1844 and the expression "contrary to or 
not warranted by this Regulation" (so read), might be regarded as 
though the words referred to acts in violation of the provisions to 
the Act VI of 1844. But Sec. 63 of this Act in providing that as to 
executive acts all officers of customs shall as heretofore be amenahle 
to the Civil Courts of the Presidency, seems to limit the amen- 
ability to matters arising out of executive acts though what the 
distinction intended may be, does not clearly appear. This circum- 
stance, however, is of little importance, as whatever continuance of 
effect Act VI of 1844 may have conferred on Regulation IX of 
1803 was swept away with the repeal of Act VI of 1844 by Act 
VI of 1863. The revival of provisions of the law previously 
repealed by the enactments which this new Act repealed is 
expressly provided against, so that what remained of Regulation 
IX of 1803 was left unaffected by Act VI of 1863. This enact- 
ment contains no reference whatever to Regulation IX of 1803, 
but as it is the general customs-law and therefore part of the same 
system of laws, it may be regarded as in pari materid with th^ old 
regulation. 

In the case of Ex parte Copdcmd, In re Copekm/iM 
Lord Justice Knight Bruce says "upon a question of construc- 
tion arising upon a subsequent statute on the dame branch of 
the law it is perfectly legitimate to use the former Act, 
though repealed. For this I have the authority of Lord Mansfidd 
who in the case of the King v. LoMaleW thus lays down 
the rule ; where there are different statutes in pari materia, 
though made at diflerent times or even expired and not referring 
to each other— they shall be taken and construed together as one 

(1) 22 L. J., Bankruptcy, p. 17. (2; 1 Burrow. 447. 
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system and explanatory of each other/' This bemg the rule, it 
would appear that the Court of Chingleput still has jurisdiction in 
these cases. Bat it is obvious that the regulation never had, and 
could not have the eflTect of excluding the jurisdiction of the late 
Supreme Court, and that if the provisions of the old charter 
exempting matters of revenue from the jurisdiction of the Supreme 
Court are no longer in force, the existence of jurisdiction over such 
cases in the Court of Chingleput is quite consistent with there 
being a concurrent jurisdiction in the High Court. The question 
therefore really turns upon the construction of the old charter and 
the present Letters Patent 

The history of the introduction into the charter of the Court of 
Fort William of the exclusion of jurisdiction in matters concerning 
the revenue is familiar. The Supreme Court had arrogated to 
itself a jurisdiction far beyond what was ever intended by the 
Legislature, and its action and especially in regard to the exercise 
of its assumed authority over matters in which revenue officers were 
concerned was found to hamper and embarrass the company to such 
an extent that an express declaration limiting the powers of the 
Supreme Court became necessary, and the 21 Geo. Ill, Ch. 70 was 
passed, by Sec. 8 of which the limitation was imposed. The 39 
and 40 Geo. Ill gave authority for the erection of a Court at 
Madras with the same jurisdiction as that of the Court at Fort 
William. The charter however by mistake followed the wording 
of the charter oif the late Court of the Recorder by which that 
Court was prohibited from taking cognizance of '* any matter con- 
cerning the revenue or acts done or ordered according to the usage 
and practice of the country or the regulations of the Govemor-in- 
CounciL" The case in Volume 1 Strange's Madras Cases page 153, 
V^nkaia Runga Pillai v. The B, L Company, and the decision of 
the Privy Council in appeal show that the charter must be read as 
though it had followed the Act (39 and 40 Geo. Ill, Ch. 79) in 
limiting the jurisdiction in matters of revenue to the same extent as 
in Bengal, and that this exemption should be accordingly read as 
though it stood thus, " of any matter concerning the revenue or acts 
done or ordered in the collection thereof according to the usage and 
practice of the coimtry or the Regulations of the Governor in. 
Council," so that, the last clause would still confine exemption to mat- 
ters connected with revenue. Now no doubt the act of the defen- 

24 
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dant, which forms the basis of this suit, is an act directly connected 
with a matter of revenue, and as the provision above quoted is not 
expressly repealed, the High Court which has taken the place of 
the old Supreme Court has no jurisdiction in such a case unless the 
Act and Letters Patent constituting the new High Court can be so 
read as to imply a repeal of the exception in the old charter. By 
the 11th Section of the 24th and 25th Vic. Cap. 104, it is provided 
that on the establishment of the High Courts all provisions then in 
force of Acts of Parliament, Orders of Council, or charter, or of any 
Acts of the Legislative Council of India then applicable to the 
Supreme Courts or to the Judges of those Courts, shall be taken to 
be applicable to the High Courts and the Judges respectively, "so 
far as may be consistent with the provisions of this Act and tiie 
Letters Patent to be issued in pursuance thereof and subject to the 
Legislative powers in relation to the matters aforesaid of the Gover- 
nor General of India in CounciL" The old statute and charter and 
the new statute authorizing the erection of High Courts and the 
Letters Patent published in pursuance thereof are legislative pro- 
visions in pari Tiiatei'ia, and the true rule of construction is to re»d 
them as one statute and only to regard such parts of the old statute 
and charter as repealed by the new as cannot consistently stand 
with the new provisions. It was argued that the mere general 
words of Sec. 12 of the Letters Patent are not sufficient to show 
that the High Court has now cognizaoce of every sort of suit includ- 
ing such as that now before us, and with this I quite agree. Mere 
general words such as those in Sec. 12 standing alone would be 
subject to the control of a special exception such as that contained 
in the language of the old charter, and we must look beyond Sea 
12 to see whether the provisions which exclude matters of revenue 
from the cognizance of the Court have been impliedly repealed. It 
is clear from Sec. 9 of the Act 24 and 25 Via Oh. 104 that 
very wide powers were given to Her Majesty in regard to deter- 
mining and declaring the jurisdiction of the new Courts. The 
jurisdiction is to be just as extensive in every branch of Municipal 
law as Her Majesty may by her Letters Patent direct. Conside^ 
ing the altered state of circumstances, there is nothing violent in 
the assumption that it was intended to sweep away the old pro- 
vision. The feeling of an antagonism which once may have existed 
between the officers of the Crown and the Company had long ceased. 
All had become officers of the Crown. Cases such as the present^ 
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though triable in Chingleput under the old state of things, were 
always cogmzshh in appeal by the Court of Sudder Adalut which 
had now become a portion of the new Court The new law does 
not con&ie the Civilian Judges to the Appellate, which repre- 
sents the Sudder Court side of the new Court, nor the 
Barrister Judges to the original, i. e^ the Supreme Court 
side. The same Judges who under the old law (had the 
Supreme Court continued) ''would be incapacitated from enter- 
taining" and trying the suit may now sit together on the 
Appellate Side and hear it in appeal And further Sec. 13 of 
the Letters Patent admits of the High Court calling up any case 
fix)m any of the Provincial Courts subject to its superintendence, 
and therefore from the Court of Chingleput, and trying it 
itself as a Court of extraordinary original jurisdiction. This 
being itself an exceptional provision, cannot be regarded as 
subject to the exception contained in the old charter so that 
if the exception in the charter is assumed to be still opera- 
tive, there is this inconsistency that, although the Court can- 
not entertain such a case as the present originally, it can yet 
hear it in appeal and can even call it up and try it after it has 
been entertained in the Court at Chingleput. It may do indirectly 
what it IS not permitted to do directly. The intention of the 
legislation of 1781 and 1800 was wholly to exclude such cases from 
the cognizance of the Court. That is surely in direct conflict with 
the intention, now apparent, of allowing such cases to come before 
the same class of Judges in appeal and (if the Court makes the 
order) to be brought on its file as original suits. The assumption 
of the continued operation of the exceptive provisions of the old 
charter as regards matters connected with the revenue draws with 
it such a train of inconsistencies that I am driven to the conclusion 
that those provisions have ceased to be operative. It was suggested 
that the 53 Geo. Ill, Ch. 155 bore upon this question, and Sees. 98, 99 
and 100 were referred to as showing that the existing exemptions 
in i-egard to revenue suits had been swept away by that enactment. 
But the object of those sections was not to extend the jurisdiction of 
the Supreme Court, but to extend the power of the Government to 
impose and levy taxes within the local jurisdiction of the Supreme 
Court, and to enable them to enact, apply and enforce laws hav- 
ing that object This enactment does not I think touch the 
exemptions as to revenue jurisdiction under the old charter, 
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which, I think, still continued in force until our present charter 
became operative. The cases reported in the 2nd Vol of 
Morley's Digest, pp. 172 and 370 respectively, viz., Booddefti, 
Soorya v. Sir 6. JJoyley decided in Calcutta 5th February 1819 
and Eamchund Kursamul (firm of Tarrachund Ramchund) v. 
Henry Harrington Qlass decided in Bombay 14th June 1844 are no 
doubt in conflict with my view. But I agree with the reported 
argument of the Advocate General of Calcutta in the former case; 
and I think the decision of the Privy Council in Spooner v. Jwd- 
donO) shows that the exceptive provisions in the charter as to 
jurisdiction in the Supreme Courts over revenue matters were not 
affected by the 53rd Geo. Ill Ch. 155. 

The next question is whether the jurisdiction of the Court is 
barred by Act XVIII of 1850 by reason of the defendant having in 
good faith believed that he had jurisdiction though he had in fiujt 
no jurisdiction. On this point I join in the judgment of the Chief 
Justice, and think that the original decree should be confirmed and 
the appeal dismissed. 

Kern AN, J. — The plaintiff^, a resident of the Colony of Ceylon, 
brings this action against the defendant, the Collector of Sea 
Customs, Madras, a resident within the limits of Original Civil 
Jurisdiction of this Court. The plaint alleges that the defendant 
iUegally imposed a fine of 56,000 Rupees on the plaintiff and pro- 
cured a warrant to issue, under which goods of the plaintiff, then in 
Madras, were seized and sold. Plaintiff claims damages against 
the defendant for these illegal acts. 

The defendant's defence is two fold. That this Court has no 
jurisdiction to try this suit, as the acts complained of were matters 
concerning the Revenue, or done by the defendant in the collection 
thereof He relies on the Letters Patent, 26th December 1800, 
excluding the jurisdiction of the Supreme Court under the Act 39 
and 40 Geo. Ill, Ch. 79. He contends that the action, if maintainable, 
should be brought in the District Court of Chingleput. 2nd, That, 
in doing the acts complained of, he acted judicially and in good 
faith, believing that he had jurisdiction so to act and relies on 
Act XVIII of 1850. Upon the first defence, namely, the question 
of the jurisdiction of this Court to try the case, there is a difference 

(1) 4 Moore, 358. 
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of opinion amongst the members of the C!oiut. I have arrived at 
the condnsion, upon grounds yeiy dear and satisfiidiory to my 
judgment, that this C!ourt has jurisdiction to try this suit, even 
though it is a matter concerning the revenue, and though the 
acts done by the defendant may have been done in the collection 
of the revenue. 

The decision on the first point turns on this; whether the 
exemption, by statute and Charter, of matters of revenue of the 
East India Company from the jurisdiction of the late Supreme 
Court is imported, not in express terms but by necessary implica- 
tion, into the statute, 24 and 25 Vic. Oh. 1 04 and the Charters granted 
by the Queen under it. My view is that the exemption of mat- 
ters relating to revenue, &c., firom the jurisdiction of the Supreme 
Court, was the result of a state of circumstances and of reasons, 
'which had ceased to exist in 1858 on the passing of the Acts 21 
and 22, Vic. Ch. 106, transferring the Qovemment of India to the 
Crown. On that ground it seems to me that the continuance 
of such exemption became then unnecessary and useless and 
therefore cannot be imported into the 24 and 25 Vic, (1861) and 
the Letters Patent of 1865 by implication or construction. 
Further, I think, such exemption is inconsistent with the provi- 
sions of the Act 24 and 25 Vic., and the Charter granted under 
it I think also that the exemption was repealed save perhaps 
as to Land Revenue by the 63 Geo. Ill, Ch. 155. It is necessary 
that I should review in detail the provisions of the 24 and 25, 
Vic. Ch. 104 and the Letters Patent granted under it, constitu- 
ting the High Court of Madras, dated 28th December 1866. There 
were intermediate Letters Patent which created the High Court 
of Madras, 26th June 1862, which were revoked by the Letters 
Patent of 1866. Sea 1 of the 24 and 26 Via, gives power to the 
Queen to establish the High Courts. Sea 8 provides that, on the 
establishment of such High Courts respectively, the Supreme Courts 
and Sudr Courts should be abolished. Sec. 9 defines the juris- 
diction of the High Court, viz:— To have and exercise all 
jurisdiction. Original and Appellate, as Her Majesty by Letters 
Patent may grant subject to the limitations, as to exercise of 
Original, Civil and Criminal Jurisdiction beyond the limits of the 
Presidency Towns as may be prescribed by the Letters Patent 
Save as by the Letters Patent may be otherwise directed and sub- 
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ject to Legislative powers of Qovemor-in-Oouncil the Hi^ Court 
shall have and exercise all jurisdiction, powers and authority in 
any manner vested in the abolished Courts, at the time of aboli* 
tion. The fii-st three provisions of this section leave the jurisdiction 
to be prescribed by the Letters Patent. The fourth provides that 
the jurisdiction of the abolished Courts shall vest in the new 
High Court. Sec. 11 provides that upon the establishment of the 
High Court, all Acts, Charters, Orders, in force in India^ appli- 
cable to the Courts or Judges " so far as may be consistent witii 
this Act and the Letters Patent issued in pursuance thereof." 
Under Sec. 11, therefore, any Act of Parliament or Act of the 
Legislature of India or Charter then in force, inconsistent with 
the provisions of the Act or Letters Patent under it is not appli- 
cable to the High Court. Sec. 15 provides that the High Court 
shall have superintendence over all Courts subject to its Appellate 
jurisdiction and shall have power to " direct the transfer of any 
suit or appeal to any other Court of equal or superior juris- 
diction." 

The Letters Patent of June 1862 revoked the Letters Patent 
1800, so far as inconsistent with them, and the Letters Patent 
June 1862 were revoked by the Letters Patent of December 1865, 
save so far a^ they revoked the Letters Patent of 40, Geo. Ill, 26ik 
December 1800 establishing the Supreme Court at Madias. These 
Letters Patent of 1865 recite the Act and the grant of Letters 
Patent of 27th June 1862 ; and after other recitals. Sec. 1 revokes 
Letters Patent of 1862 save as abova Sec. 2 continues the Court 
of Madras. Sea 11 refers to local limits of Original Civil Juris* 
diction. Sec. 12 defines the jurisdiction, viz : 

Tto High Court in exercise of its ordinary Civil jurisdiction 
is empowered to try suits of every description (if for land, &c.) " or 
in all other cases if the cause of action shall have arisen, either 
wholly (or in part with leave) within the local limits, or if the 
defendant at the commencement of suit dwell, &c., within such 
limits," and provides that the High Court shall have no jurisdic- 
tion in cases fsdling within jurisdiction, of Small Cause Courts 
when debt, &c less than Rs. 100. Here the jurisdiction is given 
in the most comprehensive language, unquestionably and suffici^it 
to include actions in relation to matters concerning Revenue. I do 
not lay any great stress on the fact that there is only one ezceptioii 
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to the wide jurisdiction given by the Act, though it is certainly 
significant. No doubt particular exceptions may exist in respect 
of part of a general subject, legislated for, though such exception 
is not expressly given or referred to by the statute. Such excep- 
tions may arise in several statutes in pari materia are to be con- 
strued together and all may stand together, by treating the one 
statute referring to part as an exception. There is then no incon- 
sistency. An instance of such an exception occurs in relation to 
tiie High Court jurisdiction though not provided for in express 
terms, viz., the Governor and Members of Council, &c, are exempt 
from the jurisdiction (in respect of their official acts). This is the 
result of construing the statute 24 and 25 Via and the Charter 
with the statutable provisions relating to the Governor and CounciL 
But there is no inconsistency between the statutes, they may both 
stand together. One is an exception from the other. On principles 
of public policy the official acts of theOovemor and Council could not 
be the subject of enquiry in any Municipal Court. Another instance 
is, the persons of the Governor, Council, &c., are not liable to be 
arrested. Here again the principles of public policy and convenience 
for the despatch of public business require that the ordinary reme- 
dies against the person should not be enforced, but the remedy 
against the property of such exempted persons exists. There is no 
inconsistency. 

To continue, the Letters Patent, Sec. 13 provide that the 
High Court may remove and try as a Court of extraordinary original 
jurisdiction any suit being or falling within the jurisdiction of any 
Court, subject to its superintendence, when the High Court shall 
think proper on agreement of parties or for the purposes of justice. 
Sec. 16 provides that the High Court shall be a Court of appeal, 
from the Civil Courts of this Presidency. Sec. 19 prescribes the 
law to be administered in cases within the original jurisdiction. 
Sec. 20 prescribes that in exercise of extraordinary jurisdiction, the 
law to be administered is the same law, &c, as would have been 
applied if case not removed. Sec. 21 provides that, in cases coming 
before the High Court in its appellate jurisdiction, the same law 
or equity and rule of good conscience shall be administered as that 
administered in the Court from which the appeal is made. Sec. 44 
declares that the Letters Patent are to be subject to the Legislative 
pow^-s of Government of India, and may be uuended or altered 
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thei*eby. Sec 45 revokes the Letters Patent of December 1800, un- 
revoked by the Letters Patent of 1862, and inconsistent with ikem 
Letters Patent. The provisions of the Act of Victoria and the Letters 
Patent to which I have referred, give, it is plain, jurisdiction, primd 
facie to this Court to entertain this suit It, therefore, is necessary 
to enquire into the state of the law as it existed on this question of 
jurisdiction of the Supreme Court (apart from the Act 63 Geo. HI, CL 
155) at the time of the abolition of the Court and the establishment 
of the High Court. It is necessary also to enquire what were the 
circumstances under which such state of the law was originally 
created, whether such circumstances became changed before the 
establishment of the High Court, and whether the continuation of 
such state of the law is consistent with the provisions of the kd 
of Victoria and the Letters Patent. Under various Acts of Parlia- 
ment and Letters Patent the East India Company (who had the 
government and management of the acquisitions from time to timo 
made in India, and the receipt and enjoyment of the revenues doim 
to the transfer of the crown in 1858) established Courts of judi- 
cature prior, and subsequent to the establishment of the Supreme 
Courts the Judges and officers of which were appointed by the 
Company. By 13 Geo. Ill, Ch. 63 (Regulation Act) Sec. 13, power 
was given to the King to establish a Supreme Court at Fort William 
for Bengal, the Chief Justice and Judges whereof were to be named 
by the King. Section 14 purported to define the jurisdiction of 
the court in actions over His Majesty's subjects in Bengal, Behar, Ac. 
1774, 26th March. Letters Patent were granted establishing the 
Supreme Court at Calcutta to hear suits against the King's sub- 
jects in Bengal, Behar, and Orissa. It is not necessary to refer to 
it further. 

Neither the Act nor Charter excepted revenue matters from the 
jurisdiction of the Supreme Court. The statute 21 Geo. Ill, Ch. 70 was 
passed. It recited dissensions between the Judges of the Supreme 
Court and the Governor and Council of Bengal, and that mischiefe 
were apprehended from such misunderstanding, and that it was ex- 
pedient that inter alia, the lawful Government should be sup- 
ported and the revenues collected with certainty. It enacted that 
the Governor or Council should not jointly or severally be subject 
to the Supreme Court for acts done in their public capacity only, 
and by Sec. 4 it wsus provided that nothing should exempt them 
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fipom liability before a competent Court in England, and by Sec. 6 
a rwnedy against them for abuse of powers was provided. Sec. 8 
provided that the Supreme Court should not have or exercise any 
jurisdiction in any matter concerning revenue or concerning any act 
done in the collection thereof, according to the usage and practice 
of the country of the Regulations of the Governor and Council 
Sec. 9 provides that no one should be subject to the jurisdiction by 
reason of being a landowner or farmer or in respect of rent, &c. 
The Statute 37 Geo. HI, Ch. 142 gave power to the King to erect a 
Recorder's Court at Madras with jurisdiction. Civil and Criminal 
Sec. 10 among other things provides that the Court shall not have 
jurisdiction in matters relating to revenue or done in collection. 
It abolished the Mayor's Court in Madras established under 
Charter, dated 8th January 1763 (26 Vic. 2.) The Statute 39 and 40, 
Geo. Ill, Ch. 79 was passed. Sec. 2 gave power to the King to 
establish a Supreme Court at Madras, Judges to be named by the 
King, with powers, the same as the Supreme Court at Fort William 
subject to the same limits and control Sea 5 abolishes the 
Recorder's Court and ti-ansferred its powers to the new Supreme 
Court to be erected. Under the 39 and 40 Greo. Ill, Ch. 79, Letters 
Patent, 26th December 1800, was established the Supreme Court 
at Madras. Sec. 21 gave jurisdiction in all suits against all British 
subjects residing within the factories and territories ffcibject to the 
€k>vernment of Madras and persons in employ of the Company with 
powers to try all suits that might be tried by the late Mayor and 
Recorder's Courts. Sec. 22 gave power to try actions against inhabi- 
tants of Madras. Sec. 23 provided amongst other things, "nor 
shall the Court have or exercise any jurisdiction in any matters 
ooncerniiig the revenue under the management of the Governor and 
Council within or beyond the limits of the Town or the Forts or 
Factories subordinate thereto, or concerning any act done according 
to the usage and practice of the country, or the Regulations of the 
Governor and Council 

Following out this legislation, the Collector of Sea Customs at 
Madras and his Deputy and officers employed by him, were by Regu- 
lation 9 of 1803, Sec. 45 declared to be amenable for any act done 
in their official capacity contrary to, or not wan-anted by the Regu- 
lation, to theZillah of Chingleput as if they resided there. By Sec. 
56 of that Regulation persons aggrieved might bring suits in 
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Chingleput and the mode of trial is prescribed as in cases against 
Collectors under the regulation and security from complainants re- 
quired. Sec. 66 gives Collectors powers to appeal to the Provincial 
Court and from that to the Sudder Adawlut, both being Courts of 
the Company. Act 12 of 1852 declared that ground rents in the 
Town of Madras were revenue within the meaning of 21 Geo. HI, 
Ch. 70 and that the Supreme Court had no jurisdiction concerning 
any thing done, in the assessment or collection thereof, and that 
suits in respect thereof, were to be tried in the Court of the Zillah 
of Chingleput. The eflFect of excepting from the jurisdiction of 
the Supreme Court, of matters concerning revenue and actions 
done in the collection of it, was that all such matters were left to 
be disposed of by the tribunab established by the Company, over 
which their servants, covenanted or uncovenanted, presided. The 
Act 21 and 22, Vic. Ch. 106 (1868) transferred to the Crown the 
QovemmeDt of India, and the management of the revenues. Up to 
the passing of that Act, the Company, not the Cro^^n, were in tlie 
management, and enjoyment of the revenue. When the Act 21, 
Geo. Ill, Ch. 70 was passed, the dissensions therein referred to were 
the causes of the exception from Supreme Court jurisdiction. The 
Charter 1800, Madras, followed that Act which is referred to in it 
No reason has been suggested why the Supreme Court could not 
properly adjirficate on revenue matters. But the Company were 
dissatisfied that the Supreme Court should have jurisdiction in 
matters relating to revenue within their control and enjoyment 
When the Act of transfer 21 and 22 Via Ch. 106 was passed, the rea- 
son for the exception from the jurisdiction of the Supreme Court of 
revenue matters and actions in relation thereto ceased. CeasanU 
Todione legis cess at lex. In like manner the reason ceased 
for the seperate syptem of administration of justice, by Courts, 
established by the crown presided over by Judges named by the 
Crown, and Courts, established by the then late Company, presided 
over by Judges appointed by the Company. All the Judges 
throughout British India including the Supr^ne Court and Courts 
of Adawlut held their appointments (from the date of the transfer) 
under the Crown. Immediately after the Statute for the twms- 
fer to the Crown was passed, the Code of Civil Procedure Act 8 
of 1859 of the Governor and Council in India, was passed pro- 
viding for all Courts not established by Royal Charter, that 
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is for all Courts, except the Supreme Court, and the Courts 
of Sudder Adawlut, Civil and Criminal. Sec. 4 provides that no 
person whatever shall, by reason of plaoe of birth or by reason of 
descent, be in any Civil proceeding whatever excepted from the 
jurisdiction of any Civil Court ; and Sec. 3 makes the place where 
tbe Court is, in suits for land, and, in other cases, the place where 
"the cause of action arises or the defendant may dwell or work 
for gain," the place where the action is to be brought. Sec. 33 pro* 
vides that if the cause of action does not arise or that> the defendant 
is not dwelling, or personally working for gain within the limits of the 
jurisdiction of the Court, or does not relate to land or other property 
within the jurisdiction, the plaint shall be returned. The Act of 1859 
was amended by Act i of 18G0, and 43 of 1860 and also by Act 23 
of 1861. So long as the Charter of the Supreme Court remained in 
force, and the Act of 24 and 26 Yic. not passed or the Charter of 1862 
or 1865 granted, there would, notwithstanding the Act of 1859, have 
been a difficulty in saying that an action could nob be maintained 
in Chingleput against the Collector of Sea Customs under Regula- 
tion 9 of 1803, though neither the cause of action arose there, nor 
did the defendant dwell or work personally for gain there. The Act 
8 of 1859 did not, however, exoept the Collector of Chingleput from 
its general provisions. 

I have now referred to the state of the law affecting this ques- 
tion up to the passing of the 24 and 25 Yic. and the Letters Patent 
of 1862 (save the Statute 53 Geo. Ill, Ch. 155, which I think has an 
important bearing on the case and which I will refer to hereafter.) I 
have shown that before the passing of the High Court Act, the 
reason for this exceptional legislation had ceased, a legislation which 
reflected on the Supreme Court. I have shovni that the High Court 
Act contains no such exception either in its original or its appellate 
jurisdiction. It is, however, argued, in fact, that the Legislature by 
the Act 24 and 25 Vic. and the charters under it, established the 
High Court in this realm, (to which all others are subordinate) re- 
serving from their wide jurisdiction, without any reason or necessity 
and without any purpose of policy, or otherwise, the decision of 
suits (arising within the High Courts local limits) of revenue 
niatters which subordinate Courts are competent to try ! How is 
this proposition (the reason for and the use of which since the 
toansfer to the Crown, it is impossible to see) to be worked out. 
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not by the terras of the Statute and Charter, but contrary to the 
plain terms of them by implication or by construction. The or- 
dinary rule of construction of a Statute or of several "in pan 
matei'ia** is, that such a constniction is to be arrived at as will 
put a reasonable meaning on the Statute, not one that will lead 
to an unreasonable or useless result. It is argued that the High 
Court is merely placed in the position of the Supreme Court and 
Sudder Adawlut, Civil and Criminal. This argument appears to 
me altogether incorrect. The High Courts were established, as al- 
ready shown, upon a total change of the executive Government of the 
country, when circumstances had so altered that the administration 
of Justice, of Government, and of Revenue, was taken from the 
East India Company and placed entirely in the Crown, and when 
an altered state of the administration of the law became 
necessary. It is said that the provision in Sees. 9, 24 and 25 
Vic. Ch. 106, that the High Court *' shall have all jurisdic- 
tion, vested in the Courts abolished," proves that such juris- 
diction only was given. To this argument it is only necessary 
to reply that Sec. 9 contains no words limiting the jurisdiction 
to that possessed by the Supreme Courts and the previous part 
of the section and the Sec. 12 of the Charter of 1865 give the 
widest jurisdiction to the High Court in all original suits within 
the local limits and in all appellate cases. The additions at the end 
of Clause 9 of 24 and 25 Vic. Ch. 106 ai*e not intended to cut down 
this jurisdiction but to add to it, if it was possible to do so. Sec. 
11 of the 24 Vic. is relied on. It provides that all Acts, Charters, 
&c, in force in ludia applicable to the Supreme Court or to the 
Judges thereof, shall apply to the High Codrt and Judges thereof. 
This section however, contains the important addition, so far as may 
be consistent with this Act and the Letters Patent issued in pursu- 
ance thereof, and again the Letters Patent of 1862 and 1865 revoke 
the Letters Patent of 1800 so far as inconsistent with them. 

Then the question is this. Is the exception in the Letters Patent 
of 1800 inconsistent with the Act of Victoria and the Charters of 
1865 ? Can that exception stand and is it to be reconcile! with the 
Act 24 and 25 Vic, and the Charter of 1865 in their general purview or 
with their provision. To test the question. The exception excludes 
the jurisdiction of the Supreme Court (now proposed to be read as 
the ** High Court") " in all matters concerning Revenue and for acts 
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done in the collection thereof." If this exception refers to the appel- 
late side as well as to the original, then actions in Revenue matters 
brought in the District Courts could not be heard by the High Court 
appeal which would be inconsistent with the provisions giving a 
right of appeal to the High Court from the District Courts. There- 
fore, the High Court has jurisdiction in some matters of Revenue 
and, in so far, is inconsistent with the Charter of 1800. If, however 
the jurisdiction of the High Court to hear appeals from the District 
Court in Revenue matters be admitted as representing the Sudder 
Adawlut, is it consistent with this that the same Court should have 
the jurisdiction in cases arising before it in its appellate jurisdiction 
and should not have the jurisdiction in the same class of cases 
arising within the local limits of its original jurisdiction. See what 
the Appeal from the District Court is. It is a Regular Appeal 
Tn truth it is a hearing by the High Court in its Appellate Juris- 
diction of a case upon the s<ime state of facts, as existed in the 
District Court with the additional jurisdiction to call for further 
evidence to be given before the Appellate Court. On the hearing 
the Court may reverse or affirm, or modify the judgment of the 
Court below, either upon the facts or on the law appellate to the 
Court below. How is this consistent with the exclusion of the 
Original Civil jurisdiction in cases arising within the local limits. 
Again the High Court may, in its extraordinary jurisdiction, call up 
firom the District Court, and hear before itself as a Court of extra 
original jurisdiction any case that aiises in the District Court or 
other Subordinate Court. So that, if this very case was instituted 
in the Court of Chingleput, the High Court might remove and try 
it before itsolf as a Coyrt of Extra Original Civil jurisdiction. Yet 
the same Court may not 4ry the same case as a Court of Civil 
original jurisdiction ! though the cause of action arose within the 
local limits. There is no difference upon a trial in fact in either 
jurisdiction ; and whatever difference there may be in the law to be 
administered in the two jurisdictions, the same Court is entrusted 
to apply the law applicable. Is it consistent with those provisions and 
the whole purview of the Statute and Charter constituting the 
highest Court in the country with powers of •superintendence and 
revision over all others, that it is not to be trusted with the hearing 
in its original jurisdiction of matters, or actions relating to revenue 
arising within its local limits ? Short of an express repeal of the 
exception, can anything be more clear than the inconsistency of the 
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exception, with those provisions. It is true tiiat, in appellate eases 
and in cases heard in the extra Original jurisdiction, the role of 
equity and good conscience, in the absence of any special provision, 
is to guide the' decisions. The High Court in its equitable juris- 
diction is one of " equity and good conscience." I understand tluA 
provision as to " equity and good conscience" to be this, viz., in the 
Mofussii certain Acts of Parliament applicable to the law admi* 
nistered by the High Court in its Original jurisdiction^ do not apply; 
there also the practice and procedure and forms in Equity of the 
English Courts applicable to the original jurisdiction, do not apply 
to Mofussii cases. I am unable to appreciate the value of this dis- 
dinction in a case where the enquiry is whether a specific Statute 
has been infringed, and whether a defendant is liable to a fine, or 
on the other hand whether an act done by a Revenue ofiicer or 
officer purporting to act under a specific Statute, is an net which he 
was not authorised to do. But if the plaintiff in this case whose 
cause of action arises within the local limits of the Original juris- 
diction where defendant dwells (and where primd facie his action 
lies) is entitled to any benefit of the law and Equity as administered 
in the original jurisdiction, is he to be deprived of that benefit 
by being obliged to bring his action in the Mofussii where he 
cannot have that benefit ? Is it consistent with the Statute that 
this injustice is to be worked out by implication or construction I 

Looking, therefore, to the circumstances^ under which the 
Statute and Charter, constituting the High Court were passed and 
to the whole purview of that Act and Charter constituting do 
High Court with powers of revision and superintendence of al 
Subordinate Courts, and looking to the provisions of that Act and 
Charter, I hold that the exception in <he Charter of I860 and the 
Act 21 Greo. Ill, Ch. 70 are inconsistent with the 24 and 25 Vic. (9i. 
104 and Charter granted thereunder and that they have now no legal 
existence. I may add that numbers of Acts relating to Bevenue, 
repealing Acts imposing duties of customs and taxes, and imposing 
new duties of customs and taxes, have been passed between 1862 and 
this time and in none of them is there any similar exception to be 
found that I am aware of. I have hitherto assumed that the excep- 
tion in the Charter of 1800 was in force at the time of the passing 
of the High Court Act 24 and 25 Vic. Ch. 104, and I believe this is 
the opinion of the majority of the Court from whom on this question 
I have the misfortune to differ. In my judgment that exceptioa 
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was not then in force; except as to Land Revenue or rents; bnt 
that it must be held repealed by necessary implication, by the Act 53 
Geo. Ill, Gh. 155 Sees. 99, 100. Sec. 98 of that Act recited that it was 
expedient that the Company should have powers to impose duties 
and taxes, within the Town of Madras, &c., and to be paid by all 
persons subject to the Supreme Court, and provided that the 
Grovemor in Council might impose duties of customs and other 
duties to be raised and paid within the Towns, and upon and by all 
persons resident therein in respect of goods therein, and all persons 
British or foreigners resident or being in any country or place within 
the authority of the Gtovemments and in respect of all goods, &c, 
being in any such country or place. Sec. 99 gave powers to 
Government to make laws and r^ulations respecting such duties, 
fines, &e., or for the breach of such laws and regulations and that the 
same should be noticed by the Supreme Court and all other 
Courts within British Territories and that it should and might be 
lawful for all persons to prefer in the Supreme Court or Recorder's 
Court, suits for enforcing such laws, or any matters or thing what- 
soever arising out of the same, any Act, Charter, usage or other 
things to the contrary notwithstanding. Under this Act, the Govern- 
ment might have made a law prohibiting the export of Opium from 
Madras, the same is now in force, and for breach of which the defendant 
inflicted a fine on plaintiff. Sec. 100 — Advocate General of Com- 
pany may exhibit on behalf of the Company to the Supreme Court 
against any person subject to the jurisdiction of the said Court, any 
information for breach of the Revenue laws or for any fine, debt, 
&a, incurred in respect of such law or regulation, and proceedings 
may be had, as in case of information in the exchequer and all fines, 
debts, Ac, shall belong to the Company and carried to the credit of 
their Territorial Revenues. 

Now there is no doubt that the duties of customs and taxes 
referred to in that Act were to form portion of the Revenue of the 
Company and the Supreme Court were empowered to hear suits in 
respect of such Revenue or in respect of any matters arising out of 
the same. Is not this a clear repeal of the exception in the Charter 
of 1800 by necessary implication. Certainly it is "pro tanto^^ for 
according to the Charter, the Court could not interfere in Revenue 
matters in any suit by or against any persons subject to their juris- 
diction ; but the 53 Geo. Ill, provides expressly that the High Court 
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should interfere. The Charter of 1800 was general and did not con* 
fine the exceptions to whatever was at that time a Revenue matter 
but was applicable to any matter of Revenue though it might be 
thereafter imposed. If it is argued that it was confined to the then 
matters of Revenue this suit is outside the limit, it being in respect 
of Revenue matter under an Act of 1863, viz. prohibition of export 
opium. The powers given by 53 Qeo, III to levy any duties of Customs 
and other taxes and for making laws and regulations respecting 
them, were co-extensive with the persons and places subject to the 
jurisdiction of the Supreme Court. Suits in respect of revenue 
from such sources and matters arising therefrom were made subject 
to the Supreme Court whether to enforce such revenue and laws or 
for any matter or thing arising out of the same. What other reve- 
nue could be derived from such places or persons, it is difficult to 
conceive unless indeed rent payable to the Company within the 
limits of the Towns. The Act XII of 1852 declares that ground rents 
in the town of Madras are Revenue within the meaning of 21 Geo. Ill, 
Ch. 70, and it is declared that the Supreme Court has no jurisdiction 
concerning anything done in the assessment or collection thereof 
and that suits in respect thereof are to be tried in the ZiJlah Court of 
Chingleput. The land revenue therefore appears to me to be the 
only matter of Revenue after the passing of the 53 Geo. HI, Ch. 155 
on which the exception from jurisdiction operated. 

It is plain that at the time the 53 Geo. Ill was passed, the 
Supreme Court and the Company worked harmoniously together. By 
that act on the one hand jurisdiction was given in Revenue matters to 
the Supreme Court. On the other hand, the exclusive power of the 
Supreme Court over European British subjects, was taken away. 
Sec. 105 gave power to Justices of the Peace over British subjects 
on complaints of natives which power was therefore confined to the 
Supreme Court. Sea 106 gave remedy to natives for small debts 
due by British subjects. Sec. 107 British subjects, residing or tra- 
ding or having immoveable property more than 10 miles from 
Presidency Towns were declared subject to the Court in the Pro- 
vinces. The provisions from section 105 to section 110 were by 
Regulation 2 of 1820, published in the Vernacular through the 
country, so important were they considered. Sees. 98 and 99 of 
the Act 63 Geo. Ill, Ch. 155 were repealed by the Repealing -Act 
37 and 38 Vic. Ch. 91 as being " either spent or as (being) having 
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ceased to be in force otherwise than by express repeal or 
haying by lapse of time and cbange of circumstances become 
unnecessary as specified in the repealing acts. I have already 
pointed out the change of circumstances, viz. the transfer to the 
Crown in 1858 of the management of the Qovemment and the 
Revenue of India with all the powers and authorities of administra- 
tion of Justice and of taxation ; also the establishment of the High 
Court and abolition of the Supreme Court and the Courts of Adaw- 
lut and the transfer of all the Courts of the Company into Courts 
held under the Crown, Sec. 100 of the Act 53 Geo. Ill, was repealed 
by the High Courts Criminal Procedure Act, and the substance of 
it r«-enacted and made suitable to High Court by Sec. 144 and the 
fines declared to belong to th-e Government of India. But the 
repeal in 1873 and 1875 of those Sec. 53 Geo. Ill, Ch, 155 viz. 98, 99, 
100, is evidence, if any were wanted, that they were in existence 
when the High Court Act was passed. The case iu 4th Moore 
referred to by Mr, Justice Innes was decided on the 4 G«o. IV, Ch. 71 
and Letters Patent thereunder 8th December 1823, under which the 
Bombay Supreme Court was established. The Letters Patent in 
clause 11 contained the exception. It was therefore considered 
apparently unnecessary to refer to ihe 63 Gea HI, Ch. 155, For these 
reasons I think the exception in the Charter of 1800 wasmot in force 
save as to Land Revenue at the passing of the 24th Victoria and the 
grant of the Charter thereunder. As to the second defence and the 
grounds relating to it, I agree in the Judgment pronounced by the 
Chief Justice. 
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THE MADRAS UW REPORTER 

♦ 

"^he Ipiflh Court at ^^t^si. 

APPELLATE JURISDICTION. 

Present : — SiB W. Moboak, G. J. aod Innbs, J. 

CivU MitceOameom Special Appeal No, 238 cf 1876. 

Saldanha »* (Petitioner) Appellant. 

Saldakha & OTHEBS {Counter-PetitioTier) Respondent, 

WUk regard to ike question 
under See. ^37 of the ^' 
as an ordinatf euit. 
the amount actually in dispute is the eriterion of the Courfs pecuniary 
jurisdiction. 

A decree in ike terms ef an amard hy arbitrators mmH be Construed accord* 
ing to ike intention of the parties. 

The petitioneir and the counteir-petitiokiefti, in the matter of 
this appeal, were the sons and representatives of one Saldanha, who 
died a few years ago, leaving a considerable amount of property^ 
Disputes arising on his death between his wife and his sobs, the 
matter was referred to arbitration, and the award of the arbitrators 
was filed under Secw 327 of the Civil Procedure Code, and a decree 
passed in accordance with its terms. The 10th paragraph of this 
award provided that the petitioner was to pay to the cotinter*- 
petitoners two sums of money which Were to bear no interest at all 
if paid within one month, and that^ if he failed to do so, he must 
pay the said amounts within one and two years respectively with 
intereiii at 8 and 9 per cent> and it is about the construction of this 
provision that the present litigation arose. The petitioner not 
having paid those sums within the periods spedfied, a warrant was 
taken out for the amoimts due with interest up to date of execution, 
and the same was paid under protest by the petitioner who pleaded 
that, according to the terms of the award, the counter-petitioners 
were not entitled to any interest after the periods of one and two 
years specified for the payment of the sums due. The subordinate 
Judge of South Ganara, before whom the question was first raised 
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decidea in the petitioner's favor relying upon the proceedings of the 
Madras High Court in Prabhalunada v. Ponnusawmy ChettyO). 

The following is extracted from his order : — 

" The 10th para, of the award on which the decree is founded 
says : ' £. Saldanha (counter-petitioner) should pay to his coparceners 
(execution petitioners) the balance of the value of the house No. 1 
and the lands 6 and 7 of the list No. 1 within one month from the 
date thereof and no interest should be calculated upon it for that 
period. Should he, however, fail to pay it within the period specified, 
he should do so with interest at the rate of 9 per cent, per annum 
within one year from the d&te of the failure, and he should further 
pay to them the balance of a debt of rupees 1,103 with interest at 
the rate of 8 per cent per annum within two years from the date of the 
award.' The award is silent as to the counter-petitioner's liability 
to pay interest for any further period if he again made default, and 
the question for determination is whether the payment of interest 
upon the above sums is to be limited to one and two years respec- 
tively or whether it should be charged up to the date of the discharge. 
Comparing the language of this para, with that of the para. 15 and 
considering the nature of the sums to be paid, I cannot say that the 
construction put upon these words by the counter-petitioner is alto- 
gether unreasonable. The 15th para, expressly orders the payment 
of interest upon the sums payable by counter-petitioner on account 
of some other items and no limitation is made as ^ the period with- 
in which they should be discharged with interest. Tf the intention 
of the arbitrators was the same as regards the payment of 
interest on sums payable under 10th para, there was no reason for 
making a distinction between the sums payable under these two 
paras. Taking the award as a whole there is reason to suppose that 
the arbitrators meant to say that the debtor will be allowed the 
indulgence of paying his debt without interest, if he succeed in 
making good the money within one month, and if he failed to do so 
the creditors should be allowed to get interest ; but this could not 
be allowed for an unreasonable period, and they should therefore 
take out execution and recover the money within one and two years 
respectively, and if they fail to do this they could not get any 
further interests. If this was not their meaning there was no reason 
for limiting in respect of these two sums alone a particular period 
(I) 1 Mad. H. C. Rep., App L 
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beyond which they ought not to have left them (unpaid). Any how 
the decree does not expressly allow any further interest, and upon 
the principle laid down by the High Court in Prabhalunada v. 
Ponnusawmy ChettyW I will not be justified in allowing interest, 
for any period other than that for which the decree clearly 
gives it and consequently only one year's interest wUl be 
allowed on Es. 1,908-5-4 and two years, on Ea 919 2-8 alluded 
to in the 10th para, of the award. There wUl be no costs for either 
party in this proceeding." 

The Civil Judge in appeal reversed this order and decreed pay- 
ment of interest down to the date of execution. A special appeal was 
thereupon preferred. 

C, Ramacliendra Row Sahib for the appellant. The Civil 
Judge had no jurisdiction to hear the appeal and adjudicate upon it. 
Though the actual amount in dispute is less than Rs. 5,000 still, as 
this is only interest upon amounts exceeding Rs. 5,000, on the 
authority of Muthusmvmi PUlai v. JUuthuchidambara ChettyW 
the Civil Judge had no jurisdiction to hear the appeal 

Next regarding the question of the construction of the decree, 
I submit that interest should be calculated only for the time during 
which it was declared to be payable. The two sums payable by 
the petitioner were to bear no interest at all if paid within a month, 
and were to bear interest at 8 and 9 per cents, and to be payable 
within one and two years respectively. But there is no provision 
that interest was payable after that. 

[Chief Justice — That is, he gains by his default. If he does 
not pay within onie month he should pay interest ; and the indul- 
gence of a further time is granted. If he is still more in default, 
after that period, he is to be thenceforward restored to his primitive 
position of non-iiability.] 

The decree should be strictly construed though the result may 
be odd. Prabhalunada v. Pooinaaawmy ChettyO). 

[InneSy J. — The award says that the principal sums should 
bear interest at a certain rate if paid within certain periods, but it 
does not say that interest should cease after that.] 

Ramachendra Iyer for the respondents. There is no case 
upon the merits ; the construction put upon the award is perfectly 
(1) 1 Mad. H. C. £ep., App. 1. (2) 7 Mad. H. C. Bep., p. 866. 
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leajsonable and correct The question of jurisdictioB, I submit, 
cannot naw be raised as it was not raised in the Court below. 
Judgtiient :—lSth SeptemUr 1876. 
In delivering the judgment of the Courts the Chief Justice 
observed : — " We are of opinion that the objection ta the jurisdic- 
tion is valid. The decree is based on an award filed under 
Sec. 327 of the Civil Procedure Codo^. The sa»e rules which govern 
the case of an ordinary suit should be appUed here also. The 
whole matter involved in the award fe above Rs. 5,000, and,, 
although the amount immediately in dispate is considerably less, 
it has been decided that this should nob be taken as the criterion of 
jurisdiction. We must, therefore, annid: the order of the Court 
below. While so annulling the order of the Court belbw, the case^ 
has been before us in such a manner that we can pass an order of 
our own on the merits of the ease; The case referred to at page 1, 
Appendix VoL VI., M. H.. R., decides, that a dtecree should be execut- 
ed so as not to enlarge its primary import. There we thought, 
that the terms "subsequent interest" would be quite satisfied by 
awarding interest from the date of plaint to^ the- date of de<nree.. 
Here the question arises, what mjeaning wiM satisfy the intention of 
the parties, whose own decree the decree in question is, based as it, 
is upon their own language. It appears to us that the construction 
put on it by the Sub- Judge is altogether too narrow, and that of the- 
district Judge is the right one. Two sums of money are payable by 
petitioner to the counter-petitioners. They are to bear no interest, 
if paid within a months If not so paid, one of them was payable 
within one yeair with interest at 8 per cent., and the othes within 
two years with interest at 9 per cent. There is nothing to show 
that int^est was chargeable only during the time within wlncb 
the amounts were payable,, and we must adopt a reasonable 
construction ; while annulling the Judge's order, therefore, on the 
ground of want of jurisdiction^ we make an order of our own 
which has the effect of restoring^ the order so annulled. Each 
party to bear their own costs." 

Appeal dismissed^ 
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Wxt f igk €0tirt of ^Habras. 



APPELLATE JURISDICTION. 

Present : — Sir W. Morgan, C. J. and Innes, J. 

8pe€i<a Appeal No. 5d& €f 1876. 

Sesha Iyer (Plmntif) Appellant 

Kavoo Boyeb AMMAI4 & at!10TBi:b„.,( Defendants) Respondents. 

A petition sent by pott is not a plaint within the mecming of Sec. 50 of Madras 
Act VIII ^1865. The provisions of Sec, 69 do not prevent an Appellate 
Court from interfering iohete the Collector acts without jurisdiction, «. g,, 
admits a plaint not presenietl within time. 

The plaintifiT instituied this suit, under Sec. 40 of Madras Act 
VIII of 1865, before the Sub-Collector of North Arcot, to set aside 
an attachment of his lands by the defendants for arrears of rent 
due, on the ground that a proper putta was not tendered to him 
by the defendants and accepted by him. The defendants, among 
other things, contended that the plaint not having been presented 
within one month from the date of service of the notice of attach- 
ment upon the plaintiff was barred. The plaintiff relied upon the 
lacb of his having, previous to this plaint, sent a petition by post to 
the Sul-CoUector, who had then given out that he would not 
receive petitions in person for a certain number of days, and 
alleged that he did so as the period of one month provided for by 
the Act expired on one of these days. The Sub-Collector allowed 
the plaintiff's plea on the ground that it was no fault of the 
plaintiff's which prevented him from coming to ask for redress in 
time, and, going into the merits of the case, set aside the attach- 
ment on the ground that no proper putta waa tendered to and 
accepted by the plaintiff 

The following is an extract from his judgment : — 

*' In this statement 1st defendant demands that the plaint should 
be dismissed on the ground that it was not filed in time. The 
property was distrained on the 17th June 1875. On the 19th 
July the petition against the distraint was received by tappaL It 
lK>re date the 15th July. In that petition it was stated that as the 
Sub-Collector had not been receiving petitions for the previous four 
day8> he (petitioner) had not been able to present a petition ixk 
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person ; — a reference to my oflSce books shows that no petitions 
were received from the 13th to the 19th July. This was just at 
the time the late Acting Sub-Collector was transfeiTed. It is 
possible that he was unable to receive petitions. Plaintiffs plea 
therefore that he was unable through no fault of his to file a petition 
in person appears to be true." 

The District Judge in appeal reversed the Sub-Collector's 
decision, solely on the question of limitation and dismissed the 
plaintiff's suit, remarking that petitions sent by post were not to 
be regarded as plaints under Sec. 60 of the Act (VI M. H. R 136) 
and that, if the Sub-Collector did not receive petitions for a certain 
number of days, the plaintiff should have put in his plaint on the 
very first day on which he subsequently began to receive petitions. 

The following is extracted from his judgment on the point :— 

" The plaint was not filed till the 6th August 1875 ; a petition 
dated 15th July was forwarded to the Sub-Collector by post, but 
the ruling of the High Court, VI High Court Reports 136 decides 
that petitions sent by post are not plaints within the meaning of 
Sec. 50, Rent Act VIII of 18G5. 

" The Sub-Collector appears to have received petitions subse- 
quent to the 19th July — there is no reason why this plaint should 
not have been filed on that day if owing to the absence of 
the Sub-Collector it could not have been filed between 13th 
and 19th July. 

" On the ground that tliis suit was not brought within 30 days 
from the date of the cause of action, I dismiss plaintiff's suit. 
Plaintiff must bear defendants' costs throughout." 

Against this a Special Appeal was preferred. 

Kristnaaawmy Cheity for the appellant. The plaint having 
been admitted and adjudicated upon by the Sub-CoUector, the 
District JudgeiOught not to have reversed the Sub-Collector's decision 
on the preliminary question of limitation without going into the 
merits. Sec. 69 of Act VIII of 1805 provides that no judgment 
of a Collector shall be set aside for irregularity of procedure, aad 
the present case must be governed by that section. 

JtMigmeia :—lSth September 1876. 
Per Cui^m.— It has already been decided that petitions sent 
by post are not plaints within the meaning of Sec. 60 of the Rent 



Digiti 



zed by Google 



A CRIMINAL PETITIOK. 206 



Becovery Act Sec. 69 of the Act is not meant to prevent an 
Appellate Court from interfering where the Collector acts entirely 
without jurisdiction, and takes a plaint presented out of time. 
This appeal must be dismissed. 

Appeal dismissed without costs. 



Wxt Ipigh Court of Jftabras. 

♦ ■ 

APPELLATE JUKISDICTION. 

Present :— Sir W. Morgan, C, J. and Hollgway, J. 

Criminal PetUion No, 403 of 1876. 

Tn a charge of cheating, whether the circumstances proved show an original 
intention to cheat or not, is a question of fact for the consideration of 
the Courts below. 

The Sigh Court will not inteifere under See. 297 qf the Criminal Procedure 
Code with convictions based on mere questions of fact. 

The complainant in this case charged the accused with having 
cheated him on the 15th March 1876. He alleged that the accused 
had obtained a decree against him in 1874, that, when the Amin 
came to attach his property in execution of that decree, it was 
arranged that a bullock and a cow were to be made over to the 
accused in satis&ction thereof, that this was accordingly done, and 
that the accused, without granting a receipt or entering up satisfac- 
tion, obtained a warrant for the attachment of the complainant's 
immoveable property. All the witnesses on behalf of the complain- 
ant, proved that this took place in March 1876. The complainant, 
however, having some time before put in a petition to the Court 
alleging these circumstances to have occun-ed in November 1874, 
the 2nd dass Magistrate of Tirumangalum convicted the accused of 
having committed the offence of cheating in November 1874, and 
sentenced him to a fine of 70 Bs., not believing the defence set up 
by the accused that he was absent when the Amin came to attach 
the property. The accused preferred an appeal to the District 
Magistrate of Madura, who enhanced the sentence by adding 6 
months imprisonment to it. A petition was thereupon presented to 
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the High Court, asking for the exercise of its powers of revision 
under Sea 297 of the Criminal Procedure Code. 

I2th September 1876. 

Mr. Shephard for the petitioner. In the charge the offence 
is said to have been committed in November 1874, and all the evi* 
dence on the record simply shows that it was in March 1876, so 
that there is a very great discrepancy as to dates. This I submit^ 
is such a material error as calls for the interference of the High 
Court under Sea 297- 

[Chief Justice. — That may be a good ground for addressing the 
Court below, but is no matter for the High Court to consider. 

HoUoway^ J. — There is a good deal of evidence throwing great 
doubt upon the case, but we cannot interfere.] 

In this case it is not found that there was an original intention 
to cheat ; there is no evidence of that. 

[Holloway, J. — ^What evidence can there be of that except the 
man's act ? When the Courts below have convicted the accused of 
cheating, it is upon the supposition that there was an original inten- 
tion to cheat, and, that being an opinion upon the facts of the case» 
we cannot interfere.] 

In a similar case in Bombay, Beg. v. Hargovandas and 
anotherW the High Court reversed the conviction of the Court 
below on the ground that there was no evidence of an original 
intention to cheat. 

The CoUBT dismissed the petition on the ground that the 
question raised was one purely of fact. 

Petition dismissed. 

(1) 9 Bom. H. C. Bep., p. 448. 
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♦ 

APPELLATE JURISDICTION. 
Present :-^SiR W. MofiGAN, C. J., and KiNDBfeSLEY, J. 
Begular Appeal No. 14 cf 1875 /row the Origifud Side. 

Syrd Oon Nissa BeouM Sahiba. (Pkbintif) Respondent. 

Pbtubcbra Doss * ^....{Defendant) Appellant. 

A ^ to a min&r is 'bdlid ititdet Ue MdkomedM Law, ioKete the frofMfer of 
possession on account of the donee is €o one in loco parentis. 

the plaintiff brotight this suit to have it declared tiiat 
ike property known as Dare^s (hardens is hers, and to remove 
an attachment upon the said premises hy the Sheriff at the 
instance of the defendant, as well as to recover damages firom the 
defendant^ for wi*ongful attachment. The plaint set out that 
U)6 property in dispute became the plaintifi*s under a deed of ^ft 
executed in her favour in 1869 by her maternal grandfather^ 
the late Prince of Arcot, her mother, and her aunt She urged 
that she was entitled to the relief prayed for, as this property 
'^hich w^ hers was wrongftilly attached al the instaiice of the 
defendant in execiition of a deciree which ought to be satisfied 
itom the property of the plaintiff's mother. 

I'he defendant alleged that no damages could be awi^ed as,at 
the time of attachment, they band fide believed that the property 
belonged to the plaintiff's mother ; that the donees were not com^ 
petent to make the gift as thwe were two other co-owners with 
them ; tbat the gift wad void as to a portion, as one of the donees, 
vii., the late Pi-ince of Arcot, was involved at the time of the gift ; 
and that the gift itself was incomplete as there was no delivery. 

Mr. Justice HolloWay, before whom the suit was heard on 
the original side, said as follows on the question of delivery of 
possession r — 

'' Generally a ^ft must be accompanied by possession to make 
it valid ; but there are exceptions to this rule, as when the chattel 
which is the subject of the gift is already in the donee^s hands. 
Lord Eldon laid down in EUiaon v. EUiaonO) that, in the case 
of a gift, one must do all that the circumstances enable him to 

(1) 1 White and Tador'a L. C, 223* 

27 
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do to render that gift effective. All this is a mere matter of 
intention, and certain es^ceptions made to the rule lead me to the 
analogy which ought to guide me in the decision of this case. 
Although, under the Mahomedan law, delivery of possession is 
necessary to constitute a valid gift, it is laid down that, where a 
fether makes a gift to his minor son and retains possession of the 
thing given, the gift is nevertheless good ; the father becomes in 
fact ^ trustee for his son. We. are not here to make subtle distinc- 
tions, and now I ask what difference of principle there is between 
the case of a gift by a father to his son and that of a mother to her 
daughter, as is the case here ? What is to govern me in the decision 
of this case ? Is it the general principle that delivery is necessary 
to constitute a gift, or the subsidiary rule that, wherever their 
exists the relationship of father and son between donor and donee, 
delivery is not necessary ? it is the analogy to be drawn fix)m the 
latter principle that should govern the case, and the objection, 
therefore, as to delivery does not form a sufficient ground for setting 
aside the gift." 

Against this judgment, a Eegular Appeal was preferred. 

Mr, Handley (instructed by Messrs, Branson and Branson) for 
tjie appellant. This is a suit brought by a husband on behalf of his 
minor wife to set aside the attachment of property said to belong to 
to her, in execution of the decree in O. S. 315 of 1874 against her 
mother. The plaint sets forth that she obtained the property in gift 
from her grandfather, the late Nawab of the Camatic, her mother and 
her aunt. The first objection, therefore, to the gift, is that two other 
persons who owned the property, did not join in making the gift. 

[The A dvocate General for the respondent. They attested the 
deed and gift and acquiesced in the transaction. 

Kindersley, J.— That point is not raised in the appeal] 

At any rate the plaint is defective inasmuch as all persona 
having an interest on the property in dispute have not been made 
parties to it. 

[Morgan, C. J.— However that may be, we must entertain this 
suit so far as to decide whether your attachment of the property is 
proper or not.] 

The property is said to have come to the minor by gift To 
constitute a valid gift under the Mahomodan Law there must be 
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transfer of posBession. The Judge below thonght that transfer of 
possession was not necessary because the grandfather was in posses- 
sion as the managing membei* ; but that is not a correct view of the 
law. Under the Mahomedan Law (Baillie, p. 20(5), if the father of a 
minor is living, transfer of possession of property on behalf of the 
minor must be made to him. 

[Morgan, C. J. — That seems to shew that where the father is 
absent, the mother also may hold possession.] 

The only evidence here as to possession is that the minor's 
mother was in possession of the property in dispute, and that her 
husband collected rents Under the Nawab's order and accounted for 
them to her as long as she lived. 

[Kinderaley, J. — What will be the best way of putting a child 
in possession of tiie property.] 

By giving it to the father, the natural guardian ; here> it is with 

the mother. 

[Morgan, G. J. — ^Possession for a minor may be held for such 
minor by one who is in loco parentis. 

Kinderaley, tf— Here it seems also that, on the marriage of 
the girl, the husband was managing the property.] 

But that won't make the gift valid unless possession was passed 
at the time of the gift. 

Then as to costs. The Judge below made us pay all costs and 
imder the circustances of the case that does Aot seem just We at- 
tached the property under tiie impression that it beloinged to out 
debtor because her husband was dealing with it as his wife's pr(^rty. 

[Morgan, G. J.— There will be very great risk if the process 6t 
the Court is used in such a manner as to keep a min6r out of possed-^ 
sion of her property for more than a year till her telativ^ choose to 
come into Court and sue to release it from attachment. The moment 
you had notice that there was a deed of gift, you ought to have 
released the property.] 

We asked for an inspection of the deed, but that was not granted. 
The Advocate General was not called upon to reply. 
Their Lordships delivered the following 

Judgments :-Alfh Septemher 1876. 
Sib W. Morgan, C. J. — We may confine ourselves, in 
deciding this case, to the grounds of appeal raised. There 
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is, it seema to me, satisfactory evidence to show that theie 
has been a valid gift and a transfer of possession such as 
is required by the Mahoxnedan Law. Assuming that all the 
five persons must have joined as donors, it appears that three 
of them are partiea to the deed of gift and that all have 
assented to it, the other two having attested it aa witnesses. As to 
ihe factum of the deed there is no question at all As to the 
requisite transfer of possession, it seems to me that that also is 
established. There is evidence that after the gift possession was 
held on behalf of the child by her husband for a certain time, and 
previous to that by the mother. That disposes of the validity of the 
gift. Then the other question is aa to costs. As to. this, I confess 
that it appers to me that this is a case in which it is just to charge 
the defendants ¥dth the whole c ^ l^c costs. They issued an attach- 
ment against the property of the nor and, in doing so, have acted 
with considerable rashness ; they have abused the process of the 
Court by attaching this property and depriving the minor of its use 
for a year. They had express notice of the deed of gift v^hich was 
a registered one, but say that an inspection of it was not ofFereA 
It seems, however, from the evidence that inspection was offered, 
and that there was every means of information to the defendants as 
to the nature of the property in dispute. Knowing then that they 
had attached the property of a minor, they choose to continue io. 
possession and allow the property to remain under attachment until 
persons acting on behalf of the minor attempt by means of this suit 
to release it from attachment. It is proper to say that there 
has been such an unfkir use of the process of the Court 
as to charge the defendants with costs. As to the form of the 
decree, perhaps it ia not quite correct seeing how the suit waa 
framed, but that is not a matter raised before us itx appeal. 
KiNDEBSLET, J. — I agree. 

Ajppeal dismissed with cost^^ 
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^he §igh dtotirt of Jttabraa. 



APPELLATE JURISDICTION. 

Present: — Sir W. Mokoan, C. J. and KlNDEBSLET, J. 

Special Appeal No. 568 of 1876. 

SuBBABAYADU AND ANOTHBB.. , (Defendants) A ppeU%nt8^ 

Nabasima Sastbulu and anothbb (Plaintiffa) Respondents^ 

A reversioner may bring a d^laraiory emit againxt a itfidow and her alienees 
where she commits ads of waste, Hit a plaintiff in such a suit cannot entitle- 
himself te any decree by merely alleging a sale qf a portion qf the property' 
in the widow s hands. 

The plaintiffs brought this suit for a declaration of their 
reversionary right to certain property i» the hands of the 1st 
defendant a Hindu widow. The plaint set forth that the plaintiffa 
and the 1st defendant's husband's grandfather were brothers, that 
as such they were entitled after the death of the 1st defendant ta 
her husband's property, and that while such was the case, she^ 
made a sale of a portion of the property to the> 2nd defendant, and 
put in an application to the Collector, to effect a transfer of registry 
in the 2nd defendant's name. Hence the suit 

The defendants denied the relationship set up by the plaintiffs, 
and pleaded that the 2nd defendant's father and the 1st defendant's 
father having been undivided brothers and the latter having^ 
predeceased the former, all the property alleged to belong to tii& 
1st defendant came really to the 2nd defendant on the death of 
her father. 

The District Munsiff found against the relationship and dis- 
missed the {daintiff*s suit. 

In appeal the Subordinate Judge of Rajahmundry found in 
favor of the relationship set up on the ground that the Collector 
had adjudicated upon the matter in an^ inam enquiry under 
Keg. IV of 1831, and that he was bound by the decision on that 
enquiry; he therefore reversed the Munsiff's decision. 

A Special Appeal was thereupon preferred. 

Mr. Shaw for the appellant. The Collector had no power 
under Regulation IV of 1831 to go into the question of relationship 
ajad adjudicate upoA it^ His decision, therefore,, is. not bindings 
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upon the SubordiDate Judge. The plaintiflb are not entitled under 
the circumstances to a declaratory decree. 

Mr. Michdl for the respondents. The decision of the Col- 
lector is binding upon the parties, under that Regulation. This 
seems to be a proper case for a declaratory decree, for there is an 
allegation of waste and proof of an actual sale by the widow. 
Judgment: — Ibth September 1876. 

Per Curiam. — It does not appear to us that there should be a 
declaratory decree in this suit. We would no doubt allow it if it 
was shewn that the widow was wasting the property in her hands. 
Here the plaintiff has given no evidence to shew that he is entitled, 
to bring this suit, and the judgment of the Court below must» 
therefore, be reversed. 

Appeal allowed with cosU. 



Wxt High €ffurt £ft JHalnras. 

^ 

APPELLATE JURISMCTlbN. 

Present :— Sir W. Morgan, C J. and Holloway, J. 

Special Appeal No. 527 of 1876. 

The Zemindar of Shevagherry {Plaintif) Appellant 

SooBRAMOONYEN PiLLAY {Defendant) Respondent 

In a suit hy a Zemindar against his tenant to enforce the acceptance of a puttah 
by the latter at the teantm rate (grain rent proportionate to the produte/^ 
tie dtfence was that ^ohen the Zemindary^ was under the managemetU ofih^ 
Collector under Sec. 243 of the CiM Tfocedure Cods during the late 
Zemindars Itfetime on account of his debts, the Collector entered into tm 
agreement with the drfendant and others that if they should pay into hie 
hands a lump sum ^ money, he would convert their warum temire into a 
permanent tenure on payment of a fixed money -rent. This arrangement §9m9 
entered into for the purpose of liquidating the late Zemindar's debts. 

Hbld that this was not a matter cognisable under Act Tlllqf 1865, and thai 
the plaintiff must have recourse to a regular suit in the CivU Courts. 

The plaintiff, the Zemindar of Sevagherry, insituted this suit 

in the Deputy Collector's Court at Tinnevelly imder Sec. 10 of Act 

VIII of 1865 to enforce the acceptance by the defendant, of aputtalv 

tendered by him, 

T3ie defendant, among other things, objected to the terms 
of the puttah, and contended thai he was not boond to 
accept it» as it made him liable to pay a gndn xisnt propoartionate 
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to the produco. He stated that^ when tibie Zemindary was under 
the Collector's mana^meat under Sec. 243 of the Civil Procedure 
Code during the late Zemindar's life-tinie and the minority of the 
plaintiff on account of the liquidation of tholate Zemindars debts, 
the Collector entered into an a^eement with him and other tenants 
allowing them to hold tljieir lands on payment of a permanent 
money rent in consideration of their then paying a liunp sum into 
his hands which they accordingly did ; and averred that the present 
plaintiff was bound by the Collector's acts, and could not, therefore, 
seek to enforce the acceptance of the present puttah. 

The Deputy Collector of Tinnevelly, being of opinion that the 
plaintiff was not bound by tiie Collector's arrangements, decided 
in his favor. 

In appeal, the District Judge of Tinnevelly reversed the deci- 
sion of the Deputy Collector, on the ground that the plaintiff, having 
enjoyed the benefit of the Collector's arrangements which had the 
effect of dealing off the debts due by the late Zemindar, ought not 
to be allowed to set aside his acts, A Special Appeal was thereupon 
preferred. 

The Advomte OeneraZ and Bashyam Iyengar, for the appel- 
lant. A receiver under Sec. 243 of the Procedure Code haJs no 
power to sell lands or alter the tenure but only to receive rents. 
In this case, therefore, the Collector had no power to enter into any 
arrangement with the defendants allowing them to hold the lands 
upon payment of a fixed money rent. 

[if o/vOiC'at^ J. — This is a more complicated question than those 
which we have declined to decide in these summary suits.] 

Sec. 10 of Act VIII of 1865 is as follows :— "In adjudicating 
the suits specified in the preceding section, the Collector shall 
enqttire whether the party was bound to accept a puttah and give 
a muchilica, and unless this be pi^oved, the suit shall be dismissed 
with costs. Should the plaintiff establish the above pointy the 
Collector shall enqture whether the puttah tendered is a proper 
on^ &c/' This section clearly gives the Collector a right to enquire 
into the nature of the puttahs tendered for acceptance, and the 
present suit was therefore properly cognisable by the Collector. 

J[Chief Jtifl^ce.*— Assuming the relation of kndlord and tenant^ 
that section gives the Collector power to determine the rate of rent. 



Digiti 



zed by Google 



214 THfi ttADRiS LAW Bfe^OBtSlEL 

Suppose the case was one of s&le and puixjiaae and suppose Ihe 
tenant said in mioh a suit that he got the lands by sale from the 
iandlord> could the Collector go into that question ?] 

The present case hai^y goes so for. 

[Chief Justice.^A. tenant who converts his simple tenatacy i^ 
will into one of permanency on payment of a fixed money rent^ 
certainly makes a toonslderable advance in his position. 

MoUoway, J> — Certainly you cannot set aside the Collector's 
^irrangements unless you pay back the lump sums received] 

That we are prepared to do. 

IHolloway, J. — It is dear that the Deputy Collector has not got 
the power to receive that deposit by pd^ying whixjh alone you caa 
'entitie yourself to reliefc] 

Their Lordships delivered the following 

JudgmmU :^25^ S^^fbemher 1876. 

Sir W. MoBQAi^, C. J.— In the present case we shall follow ojxt 
previous decisions to the effect that, where a certain prelimihai^ 
question has to be determined before you come to the question of 
tenancy, then the provisions of the Rent Act a^d the sutnniary 
procedure laid down therein do not apply. There Is no doubt that 
in this case there is a grave question between the plaintiff and the 
defendant as to the powers of the Collector to etiter into these 
arrangements with the defendants. The terms of these seem to me 
to be a sale of a very considerable right, namely, the right of ryotd 
who held under a Warum rent to hold perpetually under a fixed 
money rent. It seems to me that these questions cannot be 
determined in a summary manner by a Collector acting under the 
powers given him by the Bent Recovery Act. We must set aside 
the proceedings of the Courts below; the plaintiff must have 
recourse to a regular suit^ 

HoLLOWAT, J.— This is the strongest case of the kind which 
has appeared before us. The Advocate General's client having got 
the ben^t of the Agent^s acts tries to repudiate them. It is quite 
clear that this cannot be done unless he restores the benefit that he 
has taken, which he does not offer to do here. But then it is s&id, 
why not allow us to amend our prayer and give us the relief we 
ask. There is the reductio ad (ibsurdum. Whatever powers the 
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Act may give, the Act clearly provides nothing whatever for adjusting 
equities of this kind. The Deputy Collector has no power in the 
case at all. The proceedings of the Courts below should be 
annulled, the plaintiff paying all costs. 

Appeal dismissed with costs. 



Wxz iigh Court of ^^x^s. 

♦ 

APPELLATE JURISDICTION. 

Present: — HoLLOWAir and Ebrnan, J. J. 

Special Appeal No. 504 of 1876. 

Chinna Carooppa Thaven (Plaintif) Appellant 

Narayanayer & OTHERS (Defendants) Respondents. 

Where property neither asked for in the plaint nor given by the decree is 
fnade over in execution, a regular suit does not lie to recover it, but the 
matter must be settled by appeal under See, 11 qf Act XXIII of 1861. 

The plaintiff brought this suit to recover a certain piece of 
land from the defendants on the ground that it had been impro- 
perly made over to them in execution of the decree in suit No. 
19 of 1859 on the file of the Mufte-Sudder Ameen's Court of 
Madura. The plaint recited that the defendants who were entitled 
'only to 1,000 gullies under that decree, took possession of the land 
now sued for, which did not form the subject-matter of the 
litigation in that suit, and that the plaintiff then and there put 
in a petition of objection, but was told that he might bring a 
regular suit to recover the same as it had not been included in 
the plaint. 

The defendants denied the plaintiff's title; pleaded that the 
present suit was barred ; and contended that the plaintiff should 
have proceeded under Sec. 11 of Act XXIII of 1861. 

The District Munsiff of Madura, adjudicating upon the merits, 
decided in the plaintiff's fieivor. In appeal, however, the District 
Judge reversed the Munsiff's decision on the preliminary point 
raised, being of opinion on the authority of Mutkuvehi PilU^y v. 
Vydslinga FillayW that the matter at issue was one arising in 
execution, and ought to have been dealt with under the provi- 
sions of Sec. 11 of Act XXIII of 1861, and not by means of 
a regular suit. 

' (1) 6 Madras H. 0. Rep., p, 1S6. 

28 
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The following is his judgment on the point : — 
" I am of opinion that the preliminary objection taken by the 
defendants is fatal to all these suits. 

" Defendants' representative sued plaintiff or his representa- 
tives in 0. S. 19 of 1869 and obtained a decree which declared their 
right to the entire village and ordered possession of 1,000 gullies to 
be made over to him, the other 2,000 being alleged and supposed to be 
in his possession already. According to plaintiff's case other lands 
besides the 1,000 decreed were made over in execution of that decree 
and these suits are brought for their recovery. The Lower Court has 
found that certain lands in excess of the decreed 1,000 gullies were 
wrongly made over as alleged and has decreed their restoration to 
plaintiffs. I am of opinion that this was a matter to be determined 
in execution and in regard to which separate suits are barred by 
Sec. 11, Act XXIII of 1861. I should never have hesitated myself 
to entertain such a complaint in execution; any wrong done in 
execution ought to be set right in execution. The decision at 
JUuthnvelu Pillay v. Vydelirtga FiUay(i) is exactly in point and 
would bind me even if my own opinion were different. 

" It was sought to distinguish that case on the ground that 
there the decree was for a * pangu' leaving it an open question what 
a pangu consisted of, but that does not seem to have been the case. 
On the contrary 'certain pieces of land' were 'specifically 
described in the plaint' and 'the application for execution and 
the process issued thereon contained the same specific description 
of the lands.' The question there, as here, was * simply whether 
the decree gave to the defendant the right to take from the plaintiff 
by process of execution the pieces of land in dispute and that was a 
question directly relating to the execution of the decree.' The 
decree expressly declared these defendants' right to the whole 
village and the officer executing the process may well have thought 
him entitled to possession of the whole, but of course a question 
between the parties need not mean a doubtful question. The 
point might be beyond question in one sense and yet, if raised 
between the parties, it would be a question to be determined. It 
was urged that the effect of Sec. 11 is not to bar a regular suit, but 
merely to give an additional summary remedy, but that point has 
long been settled and is beyond argument. 

(1) 6 Madras H. C. Sep., p. 185. 
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" I have been asked to declare that the effect of this judgment 
is to restore the parties to the position they held before the appeal 
made under Sec. 11 was rejected by this Court's order dated 15th 
January 1866, but that is a point to be decided on its own merits. 
I &m. only say that my object is to do substantial justice and that 
any application which these plaintifi^ may make will be dealt with 
in that spirit. For the same reason there will be no costs In any 
of these cases^ though the Lower Court's decision must be reversed 
and all the Original Suits dismissed.*' 

Against this decision a Special Appeal was preferred on the 
ground that the question in this suit was not one relating to the 
execution of the decree in suit No. 19 of 1859. 

Mr, Shephard for the appellant. It may be that, if land not 
mentioned in a decree is taken in execution, any proceeding to 
contest it is a question arising in execution, but that is only where 
there has been a mistake or misapprehension in executing the 
decree, and not where there is any collusion. The case of Muihuvelu 
Fillay v. Vydelinga PUlayW does not set out collusion. The 
present case is a very hard one for the plaintiff; he originally 
objected to the execution, but was referred to a regulai- suit, and 
now, when he brings a regular suit, he is told that this is a ques- 
tion in execution. I submit that, in this' case, there is a cause of 
action irrespective of the decree, for this is a clear case of trespass ; 
a regular suit must therefore be held to lie. 

Judgment :^6th September 1876. 
Per Ov/riam. — Where land not mentioned in a decree is taken 
in execution, any proceeding to question this is a matter arising in 
execution within the meaning of Sea 11 of Act XXIII of 1861. The 
best course for the plaintiff is to put in an appeal against the 
original order of the Sudr Amin referring him to a regular suit. 
In a case of this kind, where the circumstances are peculiar, we 
express our strong opinion that, though the appeal may be out of 
time, the Courts would be inclined to entertain it. 

Special Appeal dismissed. 

(1) 6 MAdnw H. 0, £ep., p. 185. 
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Wm §igh €ottrt of Jttabras. 



APPELLATE JURISDICTION. 

Present :— Sir W. Morgan, C. J. and Holloway, J. 

Special Appeal No. 601 of 187(5. 

Rariche Eradi & OTHERS (Plaintiffs) Appellants. 

GopAla Menon (\8t Defeiulant) liespondeni. 

A plaintiff if hound to bring forward all the evidence in support qftke legal 
relation that he seeks to enforce. The mere fact of a suit being brought 
upon a new document evidencing this relation does not constitute a new cause 
(faction. 

The plaintiffs brought this suit to redeem 8 plots of land said 
to have been demised on Eanam (mortgage) to the defendant's 
ancestor in the Malabar year 995 (1819-20), and based their suit 
upon a document, evidencing the mortgage. The defendants con- 
tended, among other things, that the matter was res judicata by 
the decisions in Special Appeal 771 of 1873 and 0. S. 115 of 1874, 
the facts being that in the former case, the plaintiffs 2, 3 and 4 
brought a suit to redeem plots 1 to 6 and 8, making the 1st plaintiff 
a defendant on a mortgage deed of 1835 which was found to be a 
fabrication, and that, in the latter, the 1st plaintiff sued to redeem 
plots 1 — 6 alleging a demise of 18G2 in renewal of that of 1835, 
and the matter was thought res judicata. 

The District Mimsiff of Bettuthnad held that the matter was 
not res judicata on the ground that the present document was 
not adjudicated upon in the former suits, that the whole property 
claimed was not included in them, and that the cause of action in 
the two suits was materially different. 

The following is an extract from his judgment : — 

"Two suits were brought one upon the document of 1010 
alleging it to be a renewed document for a portion of the property 
included in the kanom (mortgage) document of 995 sued upon and 
another upon the document of 1037 for a portion of the property 
included in the document of 1010, and the plaintiff was unsuccess- 
ful in both ; subsequent thereto this third suit is brought upon the 
original document for the recovery of 7 items of property included 
in the former suit and for one item not included therein. 
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Originally I had some doubts whether the entertaining of this 3rd 
suit is not similar to entertainiivg endless suits, and whether the 
bringing of suits on kanom after being unsuccessful in suits 
brought on kanom documents is not opposed to Sec. 2 of the Civil 
Procedure ; on my considering carefully about it, it appears to me 
that it is not so forcible, for no suit was formerly brought 
basing it upon the document of 995, or upon the admission of 
the said document; or for the whole property thereof or upon 
these grounds nor was an issue raised and disposed of about the 
said document; and trial of former suits on merits was only at 
regards the document of 1010 and of 1037 ; and the Courts have 
decided that they were not proved; beyond this nothing was 
decided in the former suits ; the causes of action in the former suit 
are different from that in the present suit ; if it should appear true 
that under the plaintiff's kamavens' document, possession of land 
was obtained by the defendant's kamaven, and by virtue thereof 
possession is retained by the defendants, then it would be most 
proper to decide that the plaintifls are entitled to recover the land 
instead of ordering that they shall lose it ; the result of the first 
issue ia that this suit is not opposed to the former decrees or to 
Sec. 2 of the Civil Procedure Code." 

The District Judge of South Malabar, before whom the matter 
went on appeal reversed the Munsiffs decision, being of opinion 
that the plaintiff was bound to put forward this document in 
evidence in O. S. 115 of 1874, during the trial of which, he was 
aware of its existence, and that, even if he was not barred on this 
account, he was estopped at any rate from setting up this document 
as evidence of title having in a previous suit admitted that it was 
cancelled, and anew document executed in renewal of it. 

A Special Appeal was thereupon preferred. 

Mr. Shephard for the appellants. The matter of the present 
suit is not res judicata. It is a perfectly distinct ground of right 
that we are now suing upon. The cause of action is different in the 
two suits, and we ought not to be held to be barred. 

The Advocate Oeneral for the respondent was not called upon. 
Judgment : — 23th September 1876. 

Per CuHam. — It has been repeatedly held by the Privy 
Council, and by the Courts here, that a plaintiff ought to bring 
forward at once all the evidence of the legal relation that he 
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seek to enforce, and that if fail to do so he will be barred. The 
relation of mortgagor and mortgagee which is at isstle in this suit 
has* been decided in a previous suit. This is only a new piece 
of evidence brought forward to show this relation, and that does not 
constitute a new cause of action. 

Special Appeal dismissed. 



^ke ^ifik dtotirt si JHabras. 



APPELLATE JURISDICTION. 

Present: — Holloway and Kernan, J. J. 

Special Appeal No. 542 of 1876. 

Davathy Ramanna (Plaintiff) Appellant. 

Hanimi & ANOTHER (Defendants) Respondents, 

An improper exercise of power within the jurisdiction of a lower Court is no 
ground for the Migh Court's intetference under Sec, 35 of Art XXIII 
of 1861. 

The plaintiff brought this suit to recover Rs. 240 on a bond 
alleged to have been executed by the defendants. The defendants 
denied execution and pleaded that the bond was got up owing to 
the enmity between the plaintiff and the defendants. The District 
Munsiff of Palmanair after taking evidence, found that the bond 
was duly executed and gave a decree in the plaintiffs favor. In ap- 
peal the District Judge of North Arcot reversed this decision on the 
ground that the District Munsiff had no jurisdiction as the defendants 
lived in the Mysore territory, and there was a Small Cause Court at 
Bangalore having jurisdiction. 

Against this a Special Appeal was preferred. There was also 
a prayer in the petition of appeal that if no special appeal lay, the 
High Court may interfere under Sec. 35 of Act XXIII of 1861 on 
the ground that the Lower Appellate Court exercised a jurisdiction 
not vested in it by law. 

Mr, Johnstone for the appellant. The District Court was 
wrong in holding that the Munsiff had no jurisdiction. The cause 
of action arose within the jurisdiction of that Court, and this is a 
case in which this Court ought to interfere under Sec. 35 of Act 
XXIII of 1861 as the District Court erred in law. 
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Judgment :— 6iA October 1876. 
Per Curiam. — Exercising a jurisdiction wrongly and exercising 
a jurisdiction not vested by law are two different things. In this 
case perhaps the Judge may have exercised his jurisdiction 
improperly, but that is no ground for the Court's interference. 

Special Appeal dismissed. . 

Act XXIII of 1861, 86C. 85 is as follows :— 

" The Sadder Court may caU for the record of my case decided on appeal by 
any snbordioate Court in which no farther appeal shaU lie to the Sudder Court* 
if such Subordinate Court shall appear in hearinfi^ the appeal to have exercised 
a jurisdiction not vested in it by law, and the Sudder Court may set aside the 
decision passed on appeal in such case by the Subordinate Court or may pass 
such other order in the case as to such Sudder Court may seem right." 

[^oitf.— The High Ceurt will not interfere when the lower Court has not 
exceeded its jurisdiction. — see Da Cotia v. Hall, 1 Wym. Bep., 166 ; Ahdool Kurreem 
V. Ocjun Lai, 6 Suth., W. B., (Misc) 119 ; but where such jurisdiction has been 
exceeded it will interfere, Krisia Iiider Ray Chowdry v. JRoopinee Betbee, 6 Suth.» 
W. B. 56 ; Narayanatamy Naiker v. Vtlu PUlay, 4, Madras U. C. Bep.. 188. 8. 
A. No$. 2580 4* 2588 <^ 1870, 7 B. L. B., (Ap.) 15; Br$kiiu v. Gholam Khmur, 9 
W. B., 520] 



Wxt Ipigh Court of ^Babr^s. 



APPELLATE JURISDICTION. 

Present: — Holloway and Innes, J. J. 

Special Appeal No. 650 of 1876. 

Vasudava Hebabu... (Ist Defendant) Appellant 

Makgu & OTHEBS (IHaintiffs) Respondents. 

In a suit for the recovery of certain piece* of land, the lower Appellate 
Court ^ave a decree for the plaintiff as to one qfthem and remanded the suit 
to the Court qf FirH Instance fbr reinvestigation as to the other pieces qf 
land, reversing the original decree- 

Hnn, that a Special Appeal will not lie against this partial Judgment, hut 
that the parties must wait till a final decree is pcuswl on the result qfthe 
investigation by the Court of First Instance. 

The plaintiffs brought tliis suit to declare their right to two 
pieces of land of which they were in possession and to set aside 
two decrees alleged to have been fraudulently obtained by the 
defendant declaring his right to them. The defendant contended 
that the lands had been the ancestral property of his family from 
time immemorial, that they had been once mortgaged to plaintiff's 
ancestors and redeemed by him (the defendant), that the plaintiffs 
were in possession of a moiety of one of these pieces as defendant's 
tenants, and that the rest were enjoyed by the defendant as his own 
property. The District Mimsiff of Kundapur gave a decree for 
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plaintiff with regard to a moiety of one of the pieces and dis- 
missed his claim as regards the rest, on the ground that there was a 
division in the plaintiff's family, and that these lands fell to the share 
of another branch of the family in the said division. The subordioaie 
Judge in appeal confirmed the Munsiff's decree as regards the moiety 
and reversing his decree as regards the remainder, on the ground 
that the plaintiffs were entitled to the property as surviving 
members of the other branch on the death of the last owner 13 
years ago, remanded the case for investigation as to whether 
plaintifib ever took possession of these lands within 12 years of the 
death of the last owner. Against that portion of the judgment ad- 
judging plaintiff's right to a moiety, the 1st defendant preferred a 
Special Appeal, Mr, Tarrant appearing for him. 
JudgfiierU:—9th October 1876. 
Per Curiam — It seems to us that no special appeal can be 
allowed in this stage of the proceedings. The framers of the Proce- 
dure Code with a view of putting an end to unnecessary 
litigation, very wisely provided that there shall lie but one appeal 
against a final decree, and that no appeal shall lie from interlocutory 
proceedings. In this case there cannot be said to be any final 
decree as the matter is still pendeate lite. When the Munsifl 
finishes his investigation, then there will be a final decree, and an 
appeal may then be made. This appeal is dismissed without 
prejudice to another appeal at the proper time. 

Special Appeal dismissed. 



Wm lifih Court of ^abra«* 



APPELLATE JURISDICTION. 
Present : — Hollow ay and Innes, J. J. 
Special Appeal No. 652 of 1876. 

Mathan & OTHERS {DeftudavU) A'ppMauU. 

Andi & OTHERS (Plaintifs) Respondents. 

There are certain modes of deaUnff with the etiidence which amount to anerror 
in law and form a ground for special appeal The throwing <^theomi 
prohandi on the wrong party may sometimes form a ground qf specuU 
appeal. 

The plaintiffs brought this suit for the recovery of certain 
pieces of land of which, they alleged, t^ey were dispossessed by the 
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defendants. The defendants pleaded that they and the plaintiff 
were descendants of brothers, and that, though the puttahs for 
the lands in dispute were in the plaintiff' name having been 
previously in their father's^ th^ (the defendants) were 
enjo}dng the lands having obtained them by right of inheri- 
tance. The Assistant Commissioner of the Neilgherries before 
whom the suit came . taking evidence on both sides, recorded 
a finding against the alleged dispossession and dismissed the 
plaintiffs' suit, being of opinion that the lands belonged to 
the defendants. The Commissioner of the Neilgherry Hills, 
in appeal, reversed this decision on the ground that the fact 
of the puttah having stood from a veiy long time in the 
plainti£&' and their father's name was evidence of plaintiffs' 
title which the defendants were bound to rebut, and thai 
mere oral evidence ought not to be allowed to outweigh this 
testimony. 

The following is an extract from his judgment : — 

''The puttah stood from time immemorial in the name of 

Peria BeUah. In 1851, it was transferred to plaintiffs' father. 

About 7 years ago the land was surveyed and the puttah was 

then entered in the names of plaintiffs. When a survey is 

made the Survey OfiBcers take cognizance of any disputes in 

regard to proprietorship. In the present case therefore it must 

be assumed that the Survey Officers had no veason to suppose 

but that the land in question belonged to plaintiffs. Thus 

the onus p^vbandi lies on defendants. But in the first place 

the defendanta have to get over the difficulty of their suffering 

their claims to lie in abeyance at the survey and this they 

have not done. They have not shown how it came to happen 

that they allowed the land to be entered exclusively in plain.- 

tifiDa' names if they were entitled to a share, nor ha.\re they 

shown why the land should have been entered in plaintiffs* 

father's name to the exclusion of their fetther. Again they 

have not shown why the kist of the laiid is entirely paid 

by plaintifis, as it is admitted it is, if they (the defendants) are 

pungalies. 

'' It seema to me righta would be seriously endangered if 
parties vera allowed by oral evidence to override the evidence 
which public proceedings afford 

29 
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''I must decree thut plaintiffs have made out their claim to 
oust defendants and must ren^erse the decree below, plaintiffs will 
have costs throughout." i 

Against this a Special Appeal was preferred on the foUowii^ 
grounds : — 

I. The Lower Appellate Court was wrong in finding that 

the defendants admitted that they have taken possession 
of the lands in question, whereas the Original Court 
found that the dispossession of the plaintiffs has not 
been proved. 

II. The Lower Appellate Court was wrong in not allowing 
oral evidence which the original Court has found trust- 
worthy to outweigh the effect of an entry by the 
Survey Office. 

III. The Lower Appellate Court ought to have decided upon 
the whole evidence in the case. 

The Advocate General for the appellants. The lower Appellate 
Court has ignored all the material evidence in the case, and 
bases its decision on the fact of the puttah being in the plaintiffs* 
name. This is quite compatible with their not being the owners, 
and I submit the case must be sent back to the Lower Court for a 
distinct finding upon the evidence. 

Mr. Grant for the respondents. The Lower Appellate Court 
has found in favor of the plaintiffs* claim, and there is no possible 
reason why that finding of fact should be disturbed. 

Judgmmt :~9th October 1876. 
Per Curiam. — It seems to us that there are certain modes of 
dealing with the evidence which Vill form a gpound of special 
appeal, and, in this case, it seems to us that there has been such a 
misapprehension of the evidence. It has been thought that the 
effect of this Survey document is to throw the onus of proof on the 
person in possession. The question of onus probandi though 
constantly regarded as one of procedure is a substantial question of 
law, for it has the effect of leaving a person's rights undistiu-bed 
unless there is proof given against their existence, and the throwing 
of it on the wrong party on the strength of a revenue document 
seems to us to be an error in law and to justify us in sending the 
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case down to the Lower Appellate Court to record a judgment on 
the evidence. 

Suit remanded. 

NoU.'^'No appeal will lie from a jadgment of a Coart below on the sole ground 
that it discredited t&e testimony of the witnesses iinproperlj. Joe Saniaeana Yaloy 
▼. Jayume Ardevol, 1 Enapp. P. C. 269 ; Heeralall Chuekerbuity y. Mohesh Chunder 
CfhoaauU 1 Hyde's Rep., 105. '* An appellate tribunal ought not to be called upon to 
decide which eide preponderates on a mere balance of evidence. To procure 
a reversal it must be shown irresistably that the judgment complained of on a 
matter of fact, is not only wrong, but entirely erroneous." Per Ld* Chelmsford in 
Gray v. TumbuU, L. B., 2 Sootcu Appeals, 53. When howeyer the real poix^ts in 
dispute have not been dealt with, and wrong mferencee have been dvAwn-^Mvulvi 
8yed Aihur Ali v. Ultaf Patima, Id More's |. A. 232 ^ AddooM Shalom v. ImrjilQonis&a 
Bftbee, Marsh., p. 6); 4 or a finding of fact' has been arrived at on reasons purely 
speculative— (^. A. 2279 of 1870, 8 B. L. R. 20 ; 8. A. 854 o/l871. Ibid (Ap.) p 70 ; 
Wise V. Sunduloonissa Choiodranee, 11 Moore's I. A. 177) ; or a presumption of fact 
arising out of the circumstances of the case appears not to have been taken into 
consideration — (Nildtdchi v. Verikatehala IfudaU, 1 Madras H. C. Hep., 131 ; 
Anonymous, 2 Ind. Jur. O. S., 13;— the Appellate Court will interfere. 



^hjc gigh €(rtirt fft JHabras* 



APPELLATE JURISDICTION. 

Present :— SiE W. Morgan, J. and Hollo way, J. 

Appeal No. 12 of 1876, from the Original Side. 

Brooks & another {Defendants) Appellants. 

DovBSTON Rama Row {Plaintiff) Respondent. 

The rights of the. Official Assignee stand on a higher footing, than those of the 
Insolvent, Ofkd it does not follow that, because an Insolvent cannot suC' 
> ,ce^/\dly reeisia claim, the Assignee also cannot do it. Whef'e an Executor 
misapplies the money that should go to Legatees, the Legatees stand in the 
position only of ordinary creditors and are not entitled to priority of 
payment out of hie property unless the money is capable of being - 
ear-marked. 

This was a suit for the recovery of Rs. 27,000 and odd paid to 
the OflBcial Assignee under an order of the Insolvent Court as due 
to the Insolvent Estate of the plaititiflTs late brother Baupoo Row, 
on account of his half share in the sum of Rs, 54,000 and odd 
paid by Government on plaintiffs petition on account of certain 
clMiiis by the plaintiff against the estate of the late Nabob of 
the Camatic. The facts of the case are briefly as follows. One 
Doveton Runga Row the plaintiffs father died in 1841 leaving 
tiTV'o sons Baupoo Row and the plaintiff, a widow and a daughter, 
and making a Will giving certain property to his daughter and 
to charities and the rest to his sons with instructions that 
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Baupoa Row should take possession of the property on his aoeotint 
and on his brother's on reaching the age of 21 and mi^e over 
the pMniiff^ share to him on his arriving at that age. In 
accordance with the terms of this Will, a division of all the 
moveable property was made in 1853 and the plaintiff's share of 
the family jewels and Government Promissory Notes was retained 
possession of by his mother and Baupoo Row. In the year 1854 
Baupoo Row joined the firm of Kenrick & Co. and invested in 
it all his share of the ancestral property. In 1853 wanting some 
more money, he borrowed Rs. 77,300 pledging the plaintiff's share 
of the Government Promissory Notes, and went on bon-owing large 
sums of money mortgaging the plaintiff's jewels, &c. The firm of 
Kenrick and Co. failed and became insolvent, and so did Baupoo 
Row. Runga Row, the plaintiff''s father, had during his life-time 
lent large sums of money to the Nabob of the Camatic on the 
mortgage of some jewels and landed property, and this loan was 
renewed in the name of the plaintiff and Baupoo Row in 1854 
and a bond executed for 78,000 Rs. This loan remained unpaid 
by the Nabob, but, seeing that the Government undertook to pay 
the Nabob's debts, the plaintiff in 1874 petitioned Govemm^t for 
a settlement of the debt pleading his lunacy as a reason for his not 
having come in earlier to claim the same, and the Gk)vemro»it on 
taking a report from, their Solicitor ordered payment by the Account- 
ant-General of Rs. 54,000 and odd to the plaintiff. The plaintiff was 
paid, one half of this sum and the other half was paid into the 
OiBScial Assignee's hands by an order of the Insolvent Court on 
behalf of the creditors of Baupoo Row. This suit yras brought to 
recover that sum on the ground that Baupoo Row having com- 
mitted seveml breaches of trust in respect of the plaintiff's share and 
having misappropriated more than the sum claimed, the plaintiff 
vras entitied to get this sum in preference to the creditors. The 
Officii^ Assignee in defence pleaded that the plaintiff could come 
in only like other creditors of Baupoo Row and had no preferential 
right In this suit one Monekristna, a creditor of Baupoo Row's, as 
the mortgagee of the 78,000 Rs. bond, executed by the Nabob 
of the Caliiatic, applied to be made a party and resisted the 
plaihtiff^s claim on the ground that he was entitled to priority. 
Mr. Justice Eindersley before whom the suit was heard gave 
a detree in the plaintiff's fatour on the ground put forward 
by him. 
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The following is extracted from bis judgment : — 

" As to whether the Government intended to'pay the money to 
plaintiff personally or to the family, it muist be remembered that at 
that time the plaintiff' was the only surviving male member 
of the family, and I do not think that in paying the debt to him the 
Government undertook to adjudicate on any rights which the 
Official Assignee, or any other representative of Baupoo Row might 
have to participate in the payment. But it appears to me that the 
Official Assignee can stand in no better position in respect of this 
money than that in which Baupoo Row could have stood ; and I am 
of opinion that Baupoo Row having acted the part of a fraudulent 
trustee and having knade away with the plaintiff's property to a far 
greater value than that which is now in question, having in fact had 
much more than the share to which he was entitled under the Will^ 
or under the compromise, could not now with unclean hands claim 
to share in the debt paid by Government. 

"I am therefore of opinion that the judgmotit must be for the 
plaintiff against the Official Assignee for Rupees 27,459-8 and what- 
ever interest mdy have accrued on the investment of that sum. 
The plaintiff is to be paiid before other creditors of the Insolvent. 
The 2nd defendant has no ooncem in this suit because his mortgage 
wMhiiot included ih the amount paid by Government. The suit as 
against 2nd defendant nluist be disnriased." . 

Mr. Shephard, instructed by Messrs. Grant and Grant, for 
the appellant. TPtie judgment of th6 learned Judge is erroneous iu 
point of law. There is nothihg whatever on rectord to enable the 
Court to ear-mark the particular isumgof money in respect of which 
breaches qf trui^t haVe bewi cominilted by Baupoo Row. The 
plaintiff can only come ■ in like other crecBtors. The order of 
Government does not treat this payment to', the Plaintiff as an act 
of personal bounty, bub on]y as a liquidation of a just debt barred by 
the Statute of Limitations. The plaintiff has got his share of the 
money and, for Baupoo Row's share, can only come in like other 
creditors. 

Mr. Miller, instructed by Meisrs. Barclay and Morgan, iot fche 
lespcHident. The 2nd defendant has no right to appeal. In the 
Court below he disclaimed all interest in this litigation except as to 
costs. 
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[Chief Justice. — He says that he has a right to show that it is 
the creditors' money and that the plaintitf has no right to it.] 

He has throughout been setting up his individual right and 
has nowhere said that it was the creditors' money. 

[HoUi/way, J. — Under the old Roman procedure, if a plaintiff 
asked for 50 Bs. and If he only proved that he was entitled to 35 
Rs., his claim would have been dismissed, but such a thing has been 
done away with by us, and I would never allow substantial justice 
to be defeated by such technical objections. In this case the 2nd 
defendant claims for the creditors, but says that he is the only 
creditor. We are only to inquire if this man has an interest and, 
if he has, that is a sufficient basis for his appeal] 

By order of the Court Mr. Brooks, the Official Assignee, was 
made a party to the record and a co-appellant. 

Mr. Miller contended that the payment by Government was a 
pure act of grace and the Government had therefore power .to 
regulate its disposal. It ordered payment into the plaintiff's hands, 
and therefore the Official Assignee has no right to it. The next 
question is — in what position would Baupoo Row have stood if he 
had claimed the money instead of the Assignee ? He could never 
have succeeded against us ; and, that being so, the creditors would 
stand exactly in the same position, for the Official Assignee takes 
Baupoo Row's property subject to the equities subsisting between 
Baupoo Row and his creditors. If Baupoo Row had sued the 
plaintiff, he could have proved these breaches of trust by him and 
he could do the same in the case of the Official Assignee also. 

[Holhwayy J, — The only question is whether you have given 
any evidence to enable the Court to say that this is the particular 
money with reference to which breaches of trust have been commit- 
ted, and if you have not you cannot succeed.] 

Their Lordships thereupon proceeded to deliver the following 
JtidgmenU :—10th October 1876. 

SiK W. Morgan, C. J.— The question in this case arises 
between the plaintiff, a person injured by his brother, on the one 
hand and the Official Assignee on behalf of the brother's creditors, 
and a secured creditor of the brother on the other, and relates to 
the ascertainment of the character of a certain payment made by 
Government in" 1874 voluntarily to the estate of some person 



Digiti 



zed by Google 



BROOKS & ANOTHER V. DOVBTON RAMA ROW. 229 

intereBlied in the property of one Doveton Runga Row. The record 
as it first stood before us in appeal omitted a party who had a sub- 
stantial interest in the matter, viz., the Official Assignee. The 
original suit was brought by one Rama Bow against him and the 
2a d defendant a secured creditor, and a decree passed in plainti^Ts 
favour. The appeal originally was on behalf of the 2nd defendant 
alone, but as we had reason to see in the progress of the hearing 
that the question aJGTected the rights of creditors and that there are 
particular circumstances attaching to the $nd defendant's position, 
we thought fit to amend the record in such a manner as to make 
this app^ one not only by the 2nd defendant who showed great 
anxiety only about himself, but also by the Official Assignee on behalf 
of the general creditors. ' That being so, the matter for consideration 
is, — what is the character of the fund which the Qovemment has 
directed to be paid and which is now in the hands of the Official 
Assignee ? As to that it is first necessary to refer to the tran- 
sactions between the plaintilBTs family iind the Nabob of the Carnatic, 
out of which this claim arose. There were originally cei'tain money 
transactions between Runga Row and the Nabob, and these loans 
were secured by the mortgage of ceilain jewels and other property 
of the Nabob. Then there were further loans, and, after Runga 
Row's death, a new and consolidated security was made which we 
have to consider here ; it was taken in 1854 in the name of the 
two brothers, who were the pei*soDs interested in the property of 
Runga Row. Portions of tlie mortgaged property found their way 
into different hands, and the proceeds of the same were applied in 
reduction of the debt. That was the condition of things when the 
Government took upon themselves to settle the affairs of the 
Nabob of the Carnatic. The debt continued, but the security 
ceased to exist, and it appears therefore that it stood as a 
debt unsecured to the two brothers. It is necessary now to 
advert to what took place between the father's death and this pay- 
ment by Qovemment. The father died possessed of very large 
property. Partition took place as to a considerable portion of the 
property, though all the property was not divided nor any provi- 
sion made for the division of debts due. Rama Row, the plaintiff, 
was then a person under age or, if not, a person of weak intellect, 
and in respect of him his mother acted. There is no doubt that the 
interests of Rama Row were insufficiently protected. His brother 
Baupoo Row, having engaged himself in speculation entered into 
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partnership with Eenrickahd/Co., lost all his property aad became 
insolvent. He retained a considBrable portion of Rama Bow's pro- 
perty and wasted it also cm his own purposes. It is attempted now 
to show that, in respect <rf t^t propeirty Bama Eow stands not in 
the position of a mere creditor, having . only a claim to a dividend. 
It is suggested that he has a security by way of mortgage of his 
brother's property. Although there is a stat^n^it that money was 
given on the mortgage of Baupoo Bow's share of the property, 
I think we must hold that tiiis evidence is entirely insufficient to 
support the security. There is also in evidence an admission by 
the Insolvent, but an Insolvent is one who^e interests have paseed 
away and, therefore, his admissions are not receivable in evidenea. 
We have no doubt upon the evidence, that Bamia Bow had no 
Recurity upon his brother's estate. These facts then leave Bama Bow 
in the position of a creditor with others wiUiout any security, and 
the fact of his debt arising from a breach of trttst by his brother does 
not alter that position. That being so, the G^ovemment entertained 
an application for the liquidation of a debt due to the fiunily 
from the Nabob of the Camatic. It is very material to advert 
to the mode in which the statement of the case is put before 
Government. No doubt Bama Bow alone put forward the daim 
as sole surviving member of the family, concealing the fact that 
he had an insolvent brother and that there is an Official Assignee 
in xespect of his property. He treate the debt as one due 
to the family, and he reduces his petition to a statement, 
shewing that he suffered injury at the htods of his brother, 
but, when you come to the end of his* apjilication, y6u see 
that he does not advance any claim for the compassion of 
Government on his own account. Is there then anything suhse- 
quent to show that either the Gt^vemment or its adviseris had it in 
their minds to treat this in any other sense than as a debt, du,e to the 
family and to confer any bounty specially upon Bama Bow ; so &r 
from thai Ip^ing so, it appears to me th^t the report of the Govem- 
inent Solicitor and the subsequent proceedings show very plainly 
that such was not the intention of Government, They consider t^^ 
matter as one between t^ie Nabob and Bama Bow's family, and 
making some deductions resolve to pay the remainder, *Ihe GovoQpi* 
ment then having indicated their intention to pay, ce^i^in com- 
munications take place between the Officii Assi^ee ai^d <jie 
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€k>vemiuent Solicitor ; the Govemmeat Solicitor pats forward some 
equitable reasons why Bama Row should get the whole property ; 
that majtter is discussed, and ths^ mon^ is paid into tiie hands of 
the Official Assignee and by an order of the Insolvent Court 
placed to the credit of Baupoo Bow's eota^ * Though it was in 
the disoretioob; of Government to pay one if they Ulought fit, 
stijl as the ord^r indicates, that jtbe payment -^bs made on acoount 
of a family debt, the iOfl^eial Assignee .iuMl perfect right to get 
possession of the money on behalf of the : creditors^ Has the 
plaintiff . then shown any grounds for removing this money 
from the Assignee's haiidat The, learned; Judge who- tried the 
case has .given a decree. i5% his .&vor, but on insufficient grounds. 
There is no doubt that the plaintiff hcts sustained great injury 
at the hands . of his brother, but in pi ^utest between creditors 
we are bound to decide on legid ^ghts, The learned Judge 
holds that, because a& between Bai^pQo JKow and Bama Bow, 
Kama Bowls rights will prevail, thei^fore the creditors of Baupoo 
Bow have no bettor right This is not so. The creditor's and 
the Assignee's rights are not limited by the Insolvent's rights, 
and their rights are higher than the Insolvent's. It appears to 
me that Bama Bpw's right is to bring a suit like an unsecured 
creditor. That being so, the fund coming from Government^ 
impressed with the mark of its being mainly belonging to Bama 
How's family, must be regarded in the hands ot the Official 
Assignee as money over which the plaintiff has only the right 
of an unsecured creditor, and not the higher righto arising from 
a breach of trust and misconduct of a trustee. The decree of the 
Court below must be reversed. 

HoLLOWAT, J. — I am of the same opinion, and will briefly state 
the grounds on which my opinion is based. There are four pointe 
urged in support of the judgment of the learned Judge ; the first is 
one of procedure, that the appellant^ the 2nd defendant, has no right 
to put in this appeal ; the second ground is that this payment was 
an act of voluntary liberaUty on the part of Government, and, it being 
exercised on plaintiff perbonally, titere is no room for others to come 
and claim a share in it; the third ground is that^ as a matter of fSetct 
this money ought to be held to belong to the plainti£^ a general 
mortgage of all that Baupoo Bow was entitled to having been made 
to him ; the fourth point is that, there having been a breach of 
trust, it is possible to follow this fund as it does not represent so 

80 
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much a« has been misappropriated by the trustee. I will deal with 

these one by one. As for the procedure, so far as I am concerned, 

even if the appeal had stood as it was miginally presented, I should 

have decreed in favour of all the creditors, and, now that there has 

been an amendment, the matter becomes quite clear. Power is 

given, nndw the law, to a Court to bring all the parties interested 

before' it, and if that }>ower is to be ever used at all, it should 

certainly be exerted in a case where a fund is in charge of an officer 

of the Court, and it is doubtful to whom it shoidd go. In this case 

ttie Court has exercised a power clearly vested in it, and, where 

the ends of substantial justice will be promoted, technical objections 

ought not to be allowed to have any weight. As to the voluntary 

donation, the Solicitor's letter to Government is very dear and 

shows that Government wanted to know what was due, though 

they did not expressly say to whom. There is not one single word 

in the order of Government to show that they paid this money in 

any other way than as a liquidation of a debt due to the &mily. 

I shoidd be very slow to elicit from mere words anythuig against 

substantial justice, and, taking the report of the Government 

Solicitor as the basis, and seeing that the Government disallowed 

all sums which got into the family of the creditor, there is not 

even the smallest grouncf to hold that the Government made 

the payment in such a manner as to justify us in holding, as 

was done in the Tanjore case, that they had a right to determine 

who should be the objects of their bounty. The question whether 

there is a mortgage is irrelevant, for the question here is, can 

this money be said to belong to the plaintiff just like any 

other specific chattel, and this cannot be solved by saying 

that there is a mortgage upon it. As regards the fact itself, there 

is no evidence to show that there is any mortgage at all except 

an entry in an account book. These people have always had a 

number of solicitors, and, if anything like a mortgage was intended, 

there would have been an instrument drawn up in a regular manner. 

Another thing is that there is an admission of the mortgage by the 

Insolvent. It is elementary law that no person can make any 

admission receivable in evidence after his interest has passed away. 

The statement is evidence only because he has a power to cut down 

his interest, but^ when his interest is gone and it is neither for nor 

against his interest, as is the case here, it is no admission and not 

receivable in evidence. Then comes the fourth question. It seems to 
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me that even supposing it was shown that the property of the 
family entirely consisted of money, that the shares still remained, 
and that one brother took from the common stock more than what 
he was entitled to, even then it might have been ai'gned that 
nothing is due by him in such a manner as is contended for now. 
But here the case is different. There is a division of the property 
though some portion is left for subsequent distribution. The property 
of the plaintiff is handed over to his mother and brother, and these 
two executors use it most improperly. It is not, therefore, even the 
case of property remaining undivided and one brother 1»iking more 
than another, but it is the ordinary case of executors misusing their 
power and taking the property of l^atees. That being so, is 
there anything to enable one to trace this trust property. Trusts 
were purely perscmal under the old law (Lewin, p. 713) and it was 
held that trust money could never be marked, and it is only of late 
that we have got a little beyond that doctrine, and how far we have 
so done is clearly defined by authority. The cases are of two 
sorts. There may be cases in which money is in the hands of a 
banker and part of it is a man's own and part is the cestui qui 
truM'e, and then it is said that the debt due by the bank is one which 
belongs as specifically to the trust as the money would have done had 
it specifically been placed by the trustee in a particular repository 
and so remained, but that is only when you can find that the 
banker has had notice given to him of the trust. That is certainly 
distinguishable from the present case. There are also cases in 
which you are able to corporealise the property which is the subject 
of the breach of trust. This is a simple case of breach of trust, and 
there v^as no trace of the money having got into anybody's hands, 
nothing to show what it has passed into. All that is alleged is 
that Baupoo Row has wrongly taken away the plaintiff's money. 
The plaintiff then stands in the position of an ordinary creditor ; 
and on this ground this case is distinguishable from the other 
cases. There, clearly, is no evidence in this case to show that this 
money specifically got into anybody's hands and the judgment of 
the Court below must be revei'sed with one set of costs throughout. 

Appeal allowed. 
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^ke gigh Cctirt of Jlabras. 



APPEI4LATE JURISDICTION. . 
Present: — ^Hollow ay and Inkes, J. J. 

negtUar Appeal. No. 53 of 1876. 

Damodaratta (PlaiiUif) Respondent. 

A ewU fuU frill Uejbr tike rew9^ nf prqf9$riam tax ilUgMy collected wmder 
Act III x>f 1871. Sec. ^ qf ike Act applies only where the original impoei* 
tion qfthe tax is legal and there is only a gueetum as to the rale. - 

Tojust^ the imposition <fa%jf tax under the Act, the tax itseff musi hope htm 
legally 4nextstenceb^^Mre the commettoewtent qf the official year. 

The provisions qf Sees. 68-61 are not to he construed as mere directiens for the 
purpose' ofer^brcing the collection of the tax, but should be strictly followed 
%^fbre the imposition qfthe tax cam become legal. »• 

The ^laintiff^ a pleader of thfe District Court of Guntoor, 
brought this suit for the recovei*y of Us: 25 being amount of pro- 
fession tax impro'perly collected from him for 1876-76. The 
plaint set out that the requisite* sanction of Qovemment fo^ the 
imposition of the tbx was not accorded before the commencement 
of the official year, tiiat the notice of assessment itself was served 
on him in October 1875 long after the commenceiaent of the 
official year, that he did not carry on his profession within the 
limits between March and July 1875, and that the collection of any 
tax from him was, therefore, ill^^gal. The defendant contended that 
the sanction oi Gbvemment obtained on the 22Dd April 1875 soon 
after the commencement of the official year satisfied the require- 
ments of the Act, and that the defendant was bound to pay if he 
exercised his profession during the space of two months in the 
official year as under Sec. 61 the Municipal Commissioners oonld 
revise the list at any time during the year. 

The following issues were settled in the case : — 

(1) Whether Oovemment sanctioned the levy of professional 

tax in Quntoor for 1875-76. 

(2) Whether it was lawful for the Commissioners to levy tax 

for 1875-76 not having determined upon it until after tbe 
oommencement of the offidaJ year. 



Digiti 



zed by Google 



THE KISTNA MUNICIPALITT V. DAMODARAYTA. 235 

(3) Whether' auy sanction of Oovernment given after the 

commencement of the official year will render the levy of 
the tax l^al; 

(4) Whether under Sec. 61 the Commissionei-s can add new- 

names to the list of peraons liable to assessment. 
(o) Whether Sec. 85 is a bar to the suit. 

The following is the judgment of the District Judge on the 
seyer^ issues recorded. 

"^With respect to the Ist issue plaintiff asserts that under 
Bees. 38 and 57 of ^ the Act the sanction of Government is 
abdolutdy necessary before .the profession-tax can be leived, and 
that sueh sanction was not given. This sanction is to be pul)HcIy 
notified, as it is not only for the information of tbe Municipal 
Commission but also for that of. the public. 

"There is no evidence beftjre the Court to show that any such 
sanction was ;ever ^ven ; it is plain from document III, (Pro- 
ceedings of (iovemroent) dated 22od April, that Government were 
prepared to sjtnction the re-imppsition of the tax if desires! by the 
Municipal Con^mission; but it does not appear that the Governor in 
Council ever apcorded his sanction after receiving an expression of 
the wish of the Municipality to have the tax imposed. 

"However I do not think this a point of great importance. 
The sanction, publicly notified, spoken of by the plaintiff, is not 
necessary I think, under the Act. It is true that public notification 
would be very desirable, and used to be made in the Government 
Gazette; but all the Act requires is that the tax should have the 
approval of the Governor in Council It imposes no obligation on 
the Governor in Council to signify that approval to the publia 
In the present case the Municipal Commission of Guntoor had 
abundant reason to believe that Government would approve of the 
levy of the profession tax and to conclude that it had approved of 
it ; for it did not signify its disapproval, when it must have known 
that the tax was being levied for petitions were received by it 
against the tax and referred to the President for disposal (vide docu- 
ment YI.) Hence I decide that though the approval of Government 
has not been proved to have been given, it may fairly be implied, 
and that the absence of any notification of approval beforehand 
does not under the Act make the levy of profession tax unlawful 
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'' The 2Dd issue is of more importance. In the official year 
1874-75 the profession-tax was not leTied in Guntoor; and the 
Commissioners did not make up their minds to re-impose it until 
after the receipt of a suggestion from Gbvemment that it should be 
levied from the first five classes. This suggestion was conveyed to 
the Commissioners by a telegram from the Secretary to Government 
(Document No. II) and a letter from the President (Document No. 
IV). The matter was considered at a meeting of the Commission 
on the 28th April 187o, at which it was unanimously resolved that 
the Commissioners desired to have the profession tax imposed on 
the first five classes. In consequence of this resolution a list of the 
persons to be taxed, which it is necessary to prepare under Sea 
61 of the Act^ was framed, but was not ready till the 14th July 
1875. 

'" The question is whether under these circumstances any resi- 
dent of Guntur became liable to pay profession tax. 

" The Act (Sec. 57) says that the prufession-tax is to be levied 
as provided in Sees. 58 to 61. Sec. 58 directs that every person, 
who shall exercise any of the arts, etc. within the town shall cause his 
name to be registered in the Office of the Commissioners not less 
than thirty days before the expiration of the current official year, 
and shall take out a certificate of such registration, and shall pay in 
respect thereof, the rates mentioned in Schedule B. ' Such annual 
sum shall be payaUe in two equal half-yearly instaUnents of which 
the first shall be payable on or before the first day of the (^cial 
year, the second on or before the first day of the half-year next 
succeeding.' 

" This registration must be contingent on the Commissioners 
having determined under Sec. 57 to levy the tax. 

"In the present case the Commissioners had not determined 
to levy the profession tax, which had not been imposed in the 
previous year, nor did they so determine till the 28th April, so that 
it was not possible for the registration directed under Sec. 58 to 
take place as it should have done before the end of February. Hot 
could the first half of the tax be paid on the 1st April, as it was 
not due at that time. 

*' When the registration under Sec. 58 is completed the legis- 
lature supposed that the Commissioners would be in a position to 
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draw up a list of persons liable ; so it was enacted under Sec. 61 
that the Commissioners on or about the first day of each official 
year should prepare a list of the persons to be taxed for the year 
then commencing. 

** In the present case no such list could have been prepared on 
or about the 1st day of the official year (1st April) for the Commis- 
sioners did not at that date contemplate levying the tax ; and the 
list was not in fact prepared until the 14th July. 

" Thus it is quite plain that the tax was not levied as provided 
in Sees. 58 to Gl of the Act, and not having been so I must conclude 
that its levy was illegal 

" The words on or about the first day of each official year in Sec. 
61 are very vague but they can hardly include the 14th July when 
the list was prepared, or even the 28th April, when the introduction 
of the tax was determined on by the Commissioners. On or abouc 
the 1st April can hardly mean the end of that month. 

" Here I may remark that this determination of the Com- 
missioners under Sec. 57 should be made with the approval of the 
Governor in Council. This I suppose means after the approval. 
If so, such was not the case hero ; nor does it appear when, if ever, 
this approval was given. 

««The Bigh Court in Beferred Case No. 23 of 1872(1) has 
ruled that the section under which the profession tax is to be imposed 
and levied, make it an annual tax payable in two instalments, but 
manifestly provide for no case but that ot the imposition of that 
annual tax at the commencement at the official year. 

** In that case ' there was no legal authority for its imposition at 
the commencement of the year. The sections as to notice enforce 
the construction that there is only one legal period of imposition of 
the tax, and at that period there was no tax legally in existence/ 

" These words seem to apply accurately to the present case. At 
the commencement of the year there was no legal authority for the 
imposition of the tax. It is impossible to say when the legal 
authority asserted by defendants arose, owing to the doubt intro- 
duced by the uncertainty as to the date of the approval of Govern- 
ment^ which was necessary to complete the legal authority for the 

(1)7 Madras H. C. Kep., p 249. 
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levy of the tax. But it in at leafit certain that it was not ia 
existence at the commencement of the year, nor before the 28ili 
April on which day the Commissioners resolved to signify to Govern- 
ment their desire for the imposition of the profession tax. But it 
can hardly be argued that the liability to pay occurred on that date 
for the liitt was not ready till the 14th July, nor were the notices 
in writing given to the persons i^essed until after the completion 
of the list. . ' 

" My conclusion then on the 2nd issue is that it was not lawful 
for the Municipal Commihsioners, not having determined until 
after the beginning of the official year to levy prQfession tax, to 
levy it in 1876-76. 

" The next issue follows the conclusion on the one just 
decided. .. 

" Up to this I have been engaged :0n the several questions 
of the legality of the imposition of thottjix ; I nowj cpme to con- 
sider whether in the particular case of plaintiff its levy was 
according to law. This introduces other questions arising from tbe 
Sections of the Act. It is admitted by defendants thiit plaintiff did 
not reside in the town or practice his profession there until the 
16th July 1875. The notice of his assessment served on him is 
dated 2oth September. His name was not included in the original 
list, but was added on revision. The questions are whether the 
Commissioners have power to tax any person who is not a resident 
of the town at' the beginning of the year, and whether the power 
given them by the proviso of Sec. 61 to revise the list at any time 
in the course of the year, gives them power to add names to the 
list. 

" Plaintiff not having been in the town at the beginning of the 
year, when the first instalment of his liability would have become 
due if he had been present, cannot have incurred liability for the 
first part of the annual payment. I can find nothing in the Act 
that makes any person who has not become liable to pay the first 
instalment, liable for the second. Sec. 62 (which is excluded in Sec 
67 from the Sections under which this tax is levied) is the only one 
that seems at first to contemplate such an occurrence. But this 
refers only to persons who have received notice of assessment 09 
aforesaid, that is as mentioned in Sec. 61 which requires that the 
notice shall be served on persons whose names are included in a list 
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prepared on or a)>out the first day of the official year. This does 
not apply to the case of a person who was not inehided in the list. 

** But it is argaed that plaintiff was subsequently included in the 
list, his name having been added on revision. This brings us to the 
question whether the power to revise given by the proviso in Sec. 
61 gives power to add new names to the list. The words " to revise 
the list" appear to me to pre-suppose a completed list which is to be 
revised, and not to contemplate a list which is to be augmented. 
The power to revise may, I think, be intended to meet cases ip. 
which assessment is increased or decreased, or persons or classes of 
persons are exempted under Sec. 38. In Sec. 48 power is specially 
given to amend the list of houses assessed by the addition of names 
of persons omitted, or of property left out. So in Sec. 66 special 
power is given to tax persons becoming possessed of carriages or 
ftTtimftlfl between the dates on which the tax becomes generally 
due. But in Sec. 61 no such power is given; so that we can 
<mly suppose that it was purposely ydthheld. 

** I conclude that the Municipal Commission has not power to 
add names not included in the list published at the beginning of 
the year when they revise the list. 

^ At the request of defendant's vakil the 6th issue was 
added. Sec. 85 provides that no person shall contest any assess- 
ment except by appeal as provided by the Act. The plaintiff in 
tliis case does not contest an assessment, but an ill^^al levy of 
a tax. 

'' For the reasons given above there must be a decree for 
plaintiff for Rupees 26-10-3^ with the costs of this suit^ and interest 
on Bupees 26-10-3 at 1 Rupee per cent, per mensem until amount 
dei^eed is paid." 

Against this a Begnlar Appeal was preferred. 

The Advocate Qenerai.— There does not seem to be any question 
iftat the tax was imposed with the approval of Government. No 
pnblie sanction is required by the Act and the notificatk)n in 
exhibit III shews that the Govemmeirt had resolved that there 
should not be any revocation of approval until another notification. 
Then the telegram dearly shows that the tax was imposed 
with the distinct sanction of Qovemment^ though that was made 
by the terms of the telegram conditional upon the Commissioners 
resolving to impose the tax. 

31 
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Then as to the question whether the imposition of the 
tax was illegal because it was not done at or about the com- 
mencement of the official year. The case in 7 Madras H. C. R. 249 
is certainly against the appellant on this point, .but it is sub- 
mitted that the right construction of the Act is to regard Sec. 38 
as giving a general power of taxation and Sees. 57-61 as merely 
containing directions as to the mode in which the power is to be 
exercised so that an omission to comply with them cannot 
invalidate the tax. Sec. 58 directs the tax payer to register his name 
at the Conmdssioner's officejiot less than 30 days before the expiring 
of the official year, but no penalty is provided in the case of his 
omission to do so. Sea 61 directs the Commissioners on or about 
the 1st day of the official year to draw up a list of persons liable to 
be taxed under different classes and to give the persons due notice 
of their liability and the amount of tax they have to pay. Though 
in this case the levy of the tax had not been detei-mined upon by 
the Commissioners at the commencement of the official year and 
the approval of Government obtained, that circumstance has not, it 
is submitted, the effect of invalidating the tax. The proviso in 
Sec. 61 for the revision of the list shows that its preparation at the 
commencement of the year is a mere direction for the carrying out 
of the provisions of the Act and not a condition precedent to the 
levy of the tax. Lastly Sec. 85 provides that the action of the 
Commissioners if not set aside in appeal is final ; and the plaintiff has 
therefore no right to sue. 

JudgmerU:—9ih September 1876. 

That Sec. 85 does not bar the action, has been frequently 
decided. The distinction is clear between contesting the incidence 
of a tax lawfully imposed and suing for sums wrongfully collected, 
because the so-called tax has no legal existence. 

The mode of conducting business in this Municipality rendeiB 
it difficult to say whether the tax was ever imposed at all ; but it 
is unnecessary to say much upon this point, for it is conceded that 
at any rate it was not imposed until April of the year in which it 
is sought to exact it. 

In a case from Bellary(i) it was decided that to render a person 
liable, a tax must be legally in existence at the beginning of the 

(I) Lieut. Col. BaUa y. TAe Municipal CommUiioMr$ for the Town af BtHlary, 
7 MadiM H. C. Bep., p. 2i9. 
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year for which it is demanded. That view of the subject settles 
upon authority this case which is equally clear upon principle. 

There is in this Act no general Section rendering liable to 
taxation all persons within certain categories after a particular 
date. If there were, a debt would be created which a person 
within the category would be bound to pay, and the Sections which 
prescribe the mode in which the debt is to be levied, might be held 
to be a mere machinery for its collection, unless it clearly appeared 
that the statute had rendered them essential to the arising of the 
debt. The presumption would be against it, because by the general 
words the debt would be an existent debt. 

In this Act the general Sec. 38 merely empowers the Com- 
missioners to do something in future ; of its own force it creates 
neither debt nor debtors, but it says that if the proper measures are 
taken, both may hereafter arise. Implicitly therefore it refers us 
to some other place for ascertainment of the mode in which they 
may arise. Sees. 40 to 56 prescribe that mode as to one class of 
cases. Sees. 63 to 76 as to another and 57 to 62 as to the class with 
which we are at present concerned. At present there is no tax in 
existence and Sec. 57 says that if it is determined to levy one with 
the necessary sanction, this shall be done as Sees. 58 to 61 prescribe. 
Sec. 58 provides that a man shall register before the close of the 
previous official year and Sec. 61 provides for the making of a list 
on or about the first month of the year. 

There is no provision for taxing at all otherwise than by the 
prescribing of the machinery. If it did not exist, there could be no 
tax at all. The result is dear that, unless it is applied, there can 
be no debt. It was argued, however, that in this case the com- 
pliance was impossible because the sanction had not been given 
until long after the period prescribed for the Acts to be done. The 
proper inference from this is not that the subject should be taxed, 
because fulfilment of the conditions on which the tax is to fall 
upon him is impossible, but that in such circumstances the impo- 
sition of the tax is illegal A statute not only enacts its substan- 
tive provisions, but, as a necessary result of legal logic, it also enacts, 
as a legal proposition, eveiything essential to the existence 
of the specific enactments. In this case the legislature has imposed 
certain duties both upon the tax-payer and upon the Commissioners. 
Those duties, and as to the tax -payer enforceable by penalties, are to 
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be perfoimed at a particular time. There is here what a great 
living lawyer calls a latent proposition of law. That propositicm 
is that there shall be a legally sanctioned tax at the period at 
which the duties are to be performed; and this proposition so 
implidtiy contained is as a result of legal logic as clear and 
binding as if it had been ezplicitiy declared. There clearly was 
no such legally sanctioned tax, and this appeal must be dismissed 
with costs. 

Appeal dismissed. 



Wxt ligh Court of JKabras, 

•■ 

APPELLATE JURISDICTION. 
Present :—Sm W. Morgan, C J. and Holloway, J. 

Begidar Appeal No. 67 of 1876. 

Lindsay (Plaintiff) Appellant. 

Rbadb (Defendant) Respondent. 

In coniructual maiters, knowledge of the agent is knowledge qf the principal 
and, if an agent is aware qfthe existence qf on incumbrance upon an estate 
purchased ojf his principal, the latter is affected hy such notice. 

The plaintiff brought this suit for the recovery of Ra 3,500 
and interest thereupon, being the amount of purchase-money paid 
by him to the defendant for the sale by the latter of his half-share 
in the, Goomul valley, which sale the plaintiff alleged the defendant 
&iled to complete. 

The facts of the case are as follows : — One Mr. Mullaly, who 
was owner of a coffee estate called the Chengul Estate, a 
portion of the Ooomul valley and other lands, took the defendant^ 
Mr. Beade, as a partner with him for \ share « in the Cheogal 
and Coomul properties on the latter agreeing to pay a certain sum. 
About this time, viz., 1872, Mr. Mullaly being in need of mcmey, 
mortgaged these two estates to a CoL Stansfield and took a loan 
from him. In 1875 the plaintiff became a partner in the 
Chengul estate and knew that this was mortgaged to the Colonel 
Subsequently he wanted to purchase of Beade, the defendant, his 
half share in the Coomul estate, and, after negotiating with him 
for the purchase, sent him Rs. 3,500 with instructions to send him 
a conveyance drawn out by Reade, stipulating that the sale was 
^^free from all encumbrances/' Up to this period neitiier the 
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defendant nor the plaintiif knew of the mortgage to the Colonel, 
but Beade making inquiries just at this period found this out. 
He then attempted to raise money to repay Lindsay, but in vain ; 
he tried also to get the mcnrtgage released, but without success, and 
hence this suit to recover the purchase-money. The Commissioner 
of the Neilgherries dismissed the plaintiffs suit holding that it 
was the plaintiffs duty to have made ^iquiries and found out if 
there was an incumbrance, and that, having faUed to do so, he must 
take the property as he found it. 

The following is extracted from his judgment : — 
'' In Sec. 5 of rescinding and confirming a contract, Sugden's 
Law of Vendors and Purchasers, 14th Edition, page 244, Small v. 
AUwood, a clear rule is laid down that due diligence on the part of 
the purchaser in inquiring must be shown to entitle a purchaser to 
equitable relief. Again (page 245,) a man having aright to an estate 
purchased in ignorance of his OMm title, the vendor was compelled 
to repay the purchase money. There was no fraud but a mistake. 
The point, remarks Sugden, is doubtful. Again (page 247,) a person 
sold a remainder expectant on an estate and both parties considered 
the remainder was unbarred. It turned out otherwise. The 
purchaser was relieved. Sugden says, ' this was a strong decision.' 
The purchaser might have ascertained the fact by search. 

" But in the present case Lindsay was blameably precipitate, 
because there were reasons why he should suspect * Coomid,' was 
encumbered and at aU events he bould have inquired from Mullaly. 
The case appears to me in nowise different from the case of a man 
who should purchase a horse on hearsay, pay for it and then refuse 
to accept it because on submitting the animal to a Veterinary 
Surgeon and unsoundness appearing, the owner was debarred from 
furnishing a warranty of soundness. 

" I am of opinion the suit must be thrown out and Lindsay 
must take Beade's right, title and interest in the land, but I think 
under the circumstances each party ought to bear his own costs." 

A Begular Appeal was thereupon preferred. 

The Advocate General for the appellant. The contract is void 
under Sec. 20 of the Contract Act inasmuch as both parties were 
under a mistake as to a matter of £Etct essential to the agreement. 
It is conceded that both the vendor and purchaser were unaware of 
the eidstence of an encumbrance on the property sold, and, that 



Digiti 



zed by Google 



244 THE iffAnRAR LA.W REPOBTEB. 

being so^ the defendant is bound under Sec. 65 to restore whatever 
advantage he may have received under the contract 

[Holloway, J, — But does not Sec. 20 refer only to cases where 
tiie mistake refers to the thing which forms the actual subject- 
matter of the contract. The illustrations to the section are all to 
this effect.] 

Yes, but the explanation shows that the section was intended to 
comprise all other classes of mistakes by excluding only one class 
of mistakes, viz., mistakes as to value. 

In the next place there is also misrepresentation by the vendor 
under Sec. 18 of the Contract Act, inasmuch as it was his duty to 
have brought to the notice of the purchaser, and to have known 
himself a fact materially affecting the value of the thing sold ; the 
purchaser has thei-efore a right to rescind the^contract, and reclaim 
what he has paid. In Morahead v. Frederick (Sugden's Vendors 
and Purchasers p 120, Chap. Ill, Sec. 20) it has been held that 
where the purchaser has by mistake given an unreasonable price 
for an estate, the Court will wholly rescind the contract. Again the 
negotiations were only incohate; the money was paid by the 
purchaser in a friendly manner, so as even to constitute the vendor 
a trustee. The understanding clearly was to make out a convey- 
ance, and that the vendor has failed to do ; there has been a 
failure of consideration, and the plaintiff is therefore entitled to 
recover. 

Mr, Tarrant for the respondent. The receipt for the money 
clearly shows that all that the defendant sold was only his interest 
in the estate. If, at the time of the contract, the vendor himself 
was not aware of any defect in the estate, the purchaser must take 
the estate with all its faults and cannot claim any compensation for 
them. (Sugden's Vendors and Purchasers, page 1, 14th Edn.) 

[Holloway, J, — That is after conveyance, is it not ?] 

With the exception of a vendor, or his agent, suppressing an 

encumbrance or defect in title, a purchaser cannot obtain relief 

against a vendor for any incumbrance, or defect in the title to 

which his covenants do not extend. (Sugden 6). 

[Holloway, J. — ^These cases all arise when the conveyance has 

been executed, as in England a conveyance is necessary in order to 

pass an interest in land.] 
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The contract in this case was completed. Sec. 20 of the Contract 
Act does not apply, as this is a mere mistake of value. The pur- 
chaser may have got less than what he bargained for, but that is 
his fault. 

[HoUoway, J, — I agree that if there was a complete sale, it 
could not be set aside because of the encumbrance ; but I think 
there may have been no sale ; and money having been given in 
consideration of a sale, it ought to be restored.] 

Mr. Tarrcmt then read a statement showing that the negotia- 
tions were all carried through by Mr. MuUaly. 

The Court delivered the following 

Judgments :—2Srd October 1876. 

HoLLOWAY, J. — The question is what was the state of things 

between the parties? Was there a contract or not? If there 

was a complete contract, it is clear that the plaintiflf would 

not be entitled to rescind it on the ground of the subsequent 

discovery of an encumbrance. The facts are susceptible of two 

views. It may be said that the defendant imdertook to sell 

simply his share whatever it might be, and if that view be the 

correct one, the suit must of course be dismissed ; but there is 

another view, according to which it may be said that a man generally 

intends to buy an unencumbered estate, and the vendor generally 

purports to sell an unencumbered estate, and that both of these 

people being ignorant of the encumbrance at the time of the sale, 

it would be a safe inference to draw that they intended to contract 

on the basis of the estate being unencumbered, and in that case the 

money now claimed would probably be recoverable. It would not 

in my opinion have made any diflference if the money had been 

paid and spent. But I cannot take this view because of the familiar 

doctrine that a man may be affected by the acts of his Agent. 

MuUaly was clearly acting as Agent for the plaintiff; a principal is 

affected by his Agent's knowledge; MuUaly being aware of the 

encumbrance as he must have been, it is not open to Lindsay to say 

that he was ignorant of it. The case stands thus, the parties are 

personally ignorant of the encumbrance, but MuUaly's knowledge 

of the encumbrance puts his principal, Lindsay^ in possession of that 

knowledge ; therefore I conclude that MuUaly told Lindsay, and 

that Lindsay meant to buy the estate subject to the encumbrance. 
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Sir W. Morgan, 0. J. — I agree. With the defendant's state- 
ment which has just been read to ns, it is evident that the 
contract was originated, negotiated and concluded by Mullaly bb 
Agent for Lindsay. MuUaly's knowledge is Lindsay's knowledge; 
only a few words parsed between plaintiff and defendant, and 
those of a most unbusiness like character ; all the rest was done 
through MuUaly. It comes then to this, that Lindsay bought ike 
estate with knowledge of the encumbrance. He has no ground of 
complaint, because he has what he bought, sulgect to the encum- 
brance of which he knew either personally or through his Agent 
Mullaly ; that being so, what possible gi'ounds has he now for 
coming forward and seeking to recover the purchase money. 

It is imnecessary to discuss other aspects of the case on other 
grounds, but I may say that there are some grounds for considering 
ihat tho contract was one on the part of the defendant to sell bis 
interest, such as it was ; the wording of the receipt for the purchaae 
money favours this view. The ground, however, on which the 
appeal must be dismissed is, that the plaintiff through his Agent 
was aware of the encumbrance. 

Appeal dismissed with costs. 

Note,-^AB to what amounts to Notice, see Sugden's Vendors and Purchasen 
Ch. 24, see. I, p. 754, 14th, Edn. Morshead y. Frederick was a case of an estate 
sold by direction of the Court, and, in such cases " the Court considers itsdl to 
hare a greater power over the contract than it would hate were the oontael 
between party and party/' (Sugden'a Vendors and Purchasers, p» 114) Mr. Sugdoi, 
then Lord St. Leonards, observes upon Morshead v. Frederick that it «* may be con- 
Bidered a strong case.'' (Sugden p. 115. 14th Edn.) « 
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APPELLATE JURISDICTION. 
Present:— L. S. Jackson and D. N. Mitter, J. J. 

Adhiranee Narain Coomary (one of the DefervdanU) v. Shoka 
Maleb Pat Mahaiai (Plaintif) & Biddta Dhur (Defendant)^ 

HINDU LAW — ^WIDOW — MAIKTSNANOE — ^LIBN ON B8TATB OF HOSBAND— 
BONA FIDB FUBOHASER. 

Th€ lien qfa Hindu widow for maintenance eut ef the estate tfker deceaeed 
hueband it not a charge on that estate in the hands qfa bona &de purchaser 
irrespective qf notice of such lien. 

A Hindu toidow^ hffore she can et^fbrce her charge for maintenance against 
property qf her deceased husband in the hands qfa purchaser from his heir, 
must sKon that there is no property of the deceased in the hands of the heir. 

Debts cont^'octed bp a Hindu take precedence of his undow's claim fbr mainten- 
ance, and semble, that if a portion qf his property is sold after his death 
to pay such debts, the widow cannot etforce her charge for maintenance 
against such property in the hands of the purchaser^ 

QuBBS. — Whether a Hindu widow, by obtaining against her husbanSs heir a 
personal decree fbr maintenance unaccompanied by any declaration of a 
charge on the estate, does not lose her charge upon the estate* 

On the points referred to in the head note, the following 
Judgment was delivered : — 

Jackson, J. — This special appeal was heard by the late Mr. 
Justice Mitter and myself. We took time to consider our judgment^ 
and, shortly after, the illness of my lamented colleague, which con- 
tinued for some months and was followed by his death, prevented our 
giving any joint decision, and the parties subsequently requested 
that I, as the surviving member of the Division Court, should give 
my judgment, which they agreed to treat as if it had been the 
judgment of both Judges. Public avocations have left me little 
leisure, and delay has occurred which I regret very much, but I 
have given the case luy best consideration, and have now arrived at 
a conclusion. The facts were these : — The plaintiff. Ranee Shona 
Malee, was the widow of one Ram Hurry, who in his lifetime was 
the rajah of KiUa Koojung. He had not been in the direct line of 
succession, but came in after the demise of his elder brother and of 
that brother's son. Rajah Ram Hurry on his death was succeeded 

• Special Appeal, No. 1388 of 1872. afrainst a decree of the Officiatinflr Judge 
of ZUlah CuttiM^k, dated the 2Dd May 1872, affirming a decree of the Officiating 
Sabordinate Judge of that district, dated 23rd December 1871. 

32 
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by the defendant No. 2, Rajah Biddya Dhur, and he, having refused 
to allow proper maintenance to the plaintiff, was sued by her, and she 
recovered a decree for maintenance at the rate of Rs. 100 per men- 
sem. After that the Bajah being gi-eatly indebted, Killa Koojung, 
which appears to have been the principal ancestral pix)perty of this 
raj, was sold in execution of a decree, and was purchased by th© 
first defendant, Moharanee Narain Coomary, who is the wife of the 
Maharajah of Burdwan, and the plaintiff alleges that no payment of 
the amount of her maintenance having been made since the 19th 
May 1868, she has brought the present suit to recover Rs. 3,586, 
being the amount due for a little less than three years. 

The defendant Moharanee pleaded that the decree which the 
plaintiff had obtained for her maintenance was one personal to the 
Rajah, defendant No. 2, and had no concern with the immoveable 
property of KiUa Koojung, which property, she said, had been sold on 
account of the debts of defendant No. 2 and of his ancestors. The 
Rajah defendant's answer was, that the decree for maintenance had 
been given against him with advertence to the profits of the Killa, 
which he held by inheritance, and this property having now gone 
out of his hands and passed to the defendant No. 1, he was no 
longer liable. Without going very fully into the course which the 
judgment of the first Court took, it may be stated shortly that, 
in the opinion of the subordinate Judge, a claim on the part of a 
Hindu widow for maintenance is good, not only against the persons 
allied by relationship to the deceased husband, but also against any 
person into whose hands the husband's property may have come. 
In other words, he considered it to be a charge upon the estata. 
He says : — " There is no evidence to show that there is any other 
paternal property in the hands of defendant No. 2, from which the 
said maintenance allowance of the plaintiff can be supplied,'* and 
therefore he thought that the second defendant Rajah was not liable, 
and that the first defendant who now held Killa Koojung wasTUable. 
He therefore gave a decree against her for the amount claimed. In 
support of this opinion, he referred to two authorities — of musBamui 
Khukroo Miarain v. Jhoomuck Lall Do8h,W and the o\her a case 
which he does not seem to have consulted in the orig* inal reports, 
but to have found in the Indian Digest — the case of R( -xrii Chandra 
Diksktt V. Savitribuii^). 



(1) 15 W. E., 268. (2) 4 Bom. H. C, . ^. c., 78. 
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The defendant Banee appealed, aad the District Judge who 
heard the appeal affirmed the Judgment of the.Court below upon 
wh^t may be called general considerations of equity, but without 
adding anything to the strength of the decision. The defendant has 
appealed specially to this Court. 

It is not alleged (indeed the contrary appears to be the case) 
that the defendant had any notice of the claim of the plaintiff to 
maintenance out of this property at the time when she purchased 
it, and the question therefore is whether in such circumstances the 
plaintiff's family and the property being subject to the Mitakshara 
law, a claim for maintenance would constitute a charge upon the 
immoveable estate of her husband into whosoever's hands it may 
have gone, and with or without notice of the claim, so that the 
defendant is liable to satisfy this demand. I have looked into all 
the authorities accessible to me, decided cases as well as works on 
Hindu law, and I am unable to find any authority, either in 
accepted rule or in decision, which expressly bears out of the 
plaintiffs contention, the only text relied on, that of Catyayana, 
being much too vague. 

It is necessary therefore to set out the result of such cases 
as have been decided on similar questions by the Courts in Bengal 
and elsewhere. As regards cases under the Bengal law, I think it 
dear upon the authorities here that no such claim can be support- 
ed. The cases cited before us were those already mentioned— of 
Mtiasamut Khukroo Misrain v. Jhoomuch LaU DassSX) NiUcant 
ChcUterjee v. Peari Mohan Dossi^), Srimati Bhagabati Dcud 
V. Ranailal Mitter,W Mangala Debi v. Dinanath Bo8e,W and 
Nistarini Ddd v. MakhunlaU DuttV). As to the case of Mussa- 
mut Khukroo Misrain y. Jhoomuch Lall Dass^O) I am bound to 
say I am unable fully to understand it. The head-note, no doubt, 
states amongst other things, as the effect of the decision, that a 
Hindu widow's maintenance is a charge upon the family e^^^tate into 
whosoever's hands the estate may fisill. Now the widow, who was 
the special appellant in that case, had her special appeal dismissed 
with costs. It is clear, therefore, that whether we might or might 
not be inclined to concur in the observation made, that was merely 
a dictum, and not a point decided in the case. The case of Nilkant 



(1) 16 W. E.. 263. (4) 4 B. L, «v O. a, 7«r 

(2) 8 B. L. B., O. C, 7. (5) 9 B- L. R^ 11. 
(8) 8B. L. B., 225. 
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ChcUterjee v. PeaH Mohun Dassi^) bears only very distantly upon 
this case. What the learned Judge decided in that case and what 
was aflBrmed by the Court of Appeal was, that although the pay- 
ment of debts is a charge on the property of a testator, it is not a 
charge on any specific portion of the estate. The case of Srirruiti 
Ehagabati Vdsi v. Kanailul JMitte^'W is as strong against the 
plaintiff as anything can be. In that case, according to the head- 
note, Phear, J., laid it down that, by the law of Bengal, a Hindu 
widow " has no lien on the property for her maintenance against 
all the world irrespective of notice, though she has a right to main- 
tenance out of such property in the hands of any one who lakes it 
with notice of her having set up a claim for maintenance againsi 
the heir ;" and the learned Judge observed at page 229 : — " In tmth, 
as I threw out in the course of the argument, if the heir has any 
power of alienation at all, it would be most unreasonable that a 
Z>on(2 ^6 purchaser for valuable consideration should be sulyected 
to the possibility of a charge springing up at any time, though it 
had no definite existence when he purchased ;" and afterwards he 
says : — " Obviously, the consideration received by the heir for the 
sale of the deceased's property will, so far as the widow's right of 
recourse to it is concerned, take the place of the property sold," The 
case of Maiigdla Bebi v. Dinanath BoaeW is one where the Court 
of Appeal, referring to a passage in Colebrook's Digest, 2nd volume, 
page 133, or page 238 folio edition, which is a precept of Catyayana, 
held that Mangala the widow could not be turned out by her son 
from the apartments in which she lived (and which had been the 
place of residence used and appointed for her by her deceased 
husband,) upon the son's coming of age. In the case of Nistarini 
Dad V. Makkunlall Dutt,W Markby, J., following the decision of 
Phear, J., in Bhagabati Basi's case, dismissed the suit, which was 
a suit by a Hindu widow for a declaration of her right to mainten- 
ance out of her husband's estate, which had been mortgaged to the 
defendant by the heir, and on appeal it was held that the suit 
should not have been dismissed by reason of a mistake in the form 
of the suit, but that the right of the plaintiff should have been 
enquired into and such relief allowed as she was entitled to consist- 
ently with the case made in her plaint. 



(1) 8 B. L. E., O. C, 7. (3) 4 B. L. R., O. C, 72. 

(2) 8 B. L, R., 825. (4) d B. L. R. 11. 
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Now I proceed to consider the cases decided elsewhere than in 
Bengal, viz.^ the Bombay case referred to by the Subordinate Judge, 
and others which I shall state in order. The case of MaincJtandra 
Dikahit v. SamiribaiyW it happens curiously, is explained by the 
learned Chief Justice Sir Richard Couch, who decided it, during 
the argument in the case of Niatarini Dasi v. Makhunlall 
DttttW. In that case Savitribai sued the defendant, who was one 
of three sons of a person named Moreshvaa* Dikshit, her husband's 
father, who, she alleged, had supported her after her husband's 
death, and the defendant contended that as he was only one of 
three brothers, the suit did not lie against him alone, and the Chief 
Justice in delivering Judgment is reported to have said : — " By 
Hindu law the maintenance of a widow is a chai'ge upon the whole 
estate, and therefore upon every part thereof. The special appell- 
ant is liable for the maintenance/' This as I have said was ex- 
plained by the Chief Justice himself in the case of Niatarini Basi 
v. Makhunlall Ihitt.i.^) where he says : — " The question there was 
as to whether one brother could be sued alone, and it was held 
that he could." This case therefore does not help the plaintiff. 
Then there is the case of Miisaamut Golab Koonwur v. The 
CoUecttyi' of BenaresS^) relied upon by the plaintiff. In that case 
three brothers, sons of Ujaib Singh, were charged as being impli- 
cated in an insurrection. They were summoned to appear and 
answer, but they absconded, and thereupon, under Regulation XI of 
1796 (since repealed,) an order was pronounced by the Governor 
Greneral in Council declaring their estate to be forfeited. There- 
upon Golab Koonwur seems to have petitioned the Governor 
General for the restoration of the estates to her, claiming them as 
her hereditary property. She was referred by the Governor 
General to the Courts of law. She sued and obtained a decree in 
the Provincial Court, but that decree was reversed by the Sudder 
Dewanny Adawlut. Thereupon a further appeal was made to Her 
Majesty in Council, and amongst the things contended before the 
Judicial Committee was this, that, supposing all other pleas of 
Golab Koonwur fidled, she was at any rate entitled to maintenance 
out of the whole property of Ujaib Singh whose widow she was, 
and their Lordships say in the conclusion of their judgment after 

(1) 4 Bom. H. C, A. 0., 73. (3) 4 Moore'a I. A., 246. 

(2) 9 B. L. B., 11 ftt p. 27. 
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disposing of the rest of the case : — " The only other question is the 
right of Mussamut Golab Koonwur to maintenance out of the 
whole of the property held to be ancestral. NoUiing was urged at 
the bar against this right, and it appears to us that, on the pnn- 
ciple of the decree, it ought to have been recognized," and accord* 
ingly she was declared entitled to maintenance thereout. Now tlie 
ground of that part of their Lordship's decision is explained by 
Phear, J., in giving judgment in the case of Ounga Baee v, Tk 
Administratoir Oeneral of BtngalO). The report begins at page 
124, but the page I refer to is 133. Phear, J., points out that " the 
plaintiflTs right to maintenance had, by the death of her husband, 
become an actual charge on the estate in question before the cause 
of forfeiture had accrued. Her claim was an existing burden on 
tiie share which her sons took in those estates at the time that 
those shares were confiscAted, and of course the Government took 
subject thereto ;" and looking at the report of the case I find that 
the forfeiture accrued in the year 1800, whereas Golab Koonwur 
had become a widow in 1786, some thirteen or fourteen years before, 
80 that it may be fairly supposed that she had been receiving 
maintenance out of the estate, and it appears from the Privy 
Council judgment that the Government, as might be expected, did 
not think fit to object to her so receiving maintenance. 

Then there are two cases from the reports of the High Court, 
North- Western Provinces, which are of great importance, because 
they bear directly upon the subject-matter, the parties there being 
also subject to the Mitakshara law. The first case is Beerald 
v. Musaamv.t KousillaJiX^) In this case, where the widow suc- 
ceeded, ifc appears that the widow had asserted her right to main- 
tenance and objected to the conveyance of the property, so that 
the purchaser had full notice of her claim, and he had even sought 
to defeat its operation by causing a stipulation to be inserted in 
the kabala, that Es. 4 a month should be paid to the widow in 
satisfaction of that claim of hers by the vendor. The Court accord- 
ingly very naturally held that this constituted a charge of which 
the purchaser had notice, and that it consequently was binding on 
the property in his hands, the stipulation as between vendor and 
purchaser of course not affecting the widow's rights, but it is notice- 
able that the Court observed that the decree ought to have been 
against the heir first, and failing him against the other defendant 

(1) 2 I. J., N. S., 124. (2) 2 Agra H. C, 42. " 
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boldhig the property, and they altered the decree accordingly. 
Now it was contended in special appeal before us with refer- 
ence to this case that, where the lien existed, notice was 
immaterial. I observe, however, that the learned Judges in 
deciding that case laid distinct stress upon the fact of notice, 
and it appears to me very reasonably. The other case 
fi-om the North- Western Provinces is Mussamat Goolabi v. 
Ramtuhal RaiW, In that case the convei-se decision took 
place. The learned Judges observe^ speaking of the judgment of 
the Court below: — "Admitting the widow's right against her 
deceased husband's property, and that it avails, and is a charge on 
such property, in the hands of a purchaser by private sale who 
buys from the descendants of the husband with notice of the 
widow's claim as has been decided in the case of EterdUd v. 
Mu88amut KousiilahW (which I have just cited) in the Courts 
below, the Judge distinguishes the present case. The purchaser 
buying at a sale in execution of a decree bought the rights and 
interests of the judgment-debtor in the 2-anna share which was 
sold, and which the widow seeks to chai^ in his hands with her 
maintenance. At the time of the sale, and subsequently in a 
r^ular suit, the widow^ who is now appellant, claimed one-half of the 
2-anna share as her own property and put forward no claim to 
maintenance." There the learned Judges say: — "The special 
circumstances of the property which has thus been redeemed by 
the son after his father's death, and which the latter had never held 
except in its encumbered condition, and the conduct of the widow 
in asserting her right as proprietor to three-fourths of it, and 
making no mention of any claim on account of maintenance, are 
certaiidy distinguishing circumstances in the present case. The 
Judge held that a purchaser buying under such circumstances was 
justified in believing that no claim for maintenance would be 
advanced. The proprietary title relied on was wholly inconsistent 
with such a claim. We think his conclusion that the Avidow could 
not enforce her right against the purchaser is open to no legal 
objection, and his decree should be maintained -^ so that, finding 
the purchaser to have bought the property under circumstances 
which did not lead him to suppose that any daim for maintenance 
would bo advanced, they refuse to enforce that claim against the 
property in his hands. 

(1) 1 All. H. C, 191. (9) 2 Agra H. C. 42. 
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Then a case was cited o£ Vard&ti SM l^am v. LtiekpaUy 
Royjee LallahW. That was a case of an equitable mortgage, and 
their Lordships observe : — " The question to be considered is, 
whether the tliird and sixth defendants respectively possessed the 
land free from that lien, whatever its nature. As one who owns 
property subject to a charge can, in general, convey no title higher 
or more free than his own, it lies always on a succeeding owner to 
make out a case to defeat such prior charge. Let it be conceded 
that a purchaser for value bond Jide and without notice of this 
charge, whether legal or equitable, would have had in these Courts, 
an equity superior to that of the plaintiff, still such innocent 
purchase must be not merely asserted, but proved in the cause, and 
this case furnishes no such proof." Now upon that I think it may 
be observed, defening entirely to what is stated by the Judicial 
Committee there, that the holder of a lien on specific property is in 
a different position from a person possessed of a right which is held 
to constitute a charge on the general estate of a deceased person. In 
the former case the innocent purchase has no doubt to be proved 
before the prior charge can be defeated. In the latter I should be 
inclined to hold that the purchaser must be affected with notice of 
the charge, and so the North-Westem Provinces Court appears to 
have held. 

Now, one of the arguments used by the subordinate Judge in 
favor of his judgment is this:— He says: "As the plaintiff could 
lay claim against him into whose hands the property belonging to 
her husband first passed, so she can prefer a similar claim against 
the female defendant, as the said property has now passed into her 
hands." That argument seems to amount to this, that the suit 
against this purchaser is no more than a logical sequence of the 
jBrst suit against the heir. But is that so ? It appears to me 
there is a distinction, because the widow, in bringing her 
first suit against the heir, was in this pDsition, that she had a 
claim for maintenance firstly against the estate of her deceased 
husband, nextly against her husband's relations. Now as against 
the Moharanee, the purchaser of this property, she had no personal 
claim whatever. Therefore, I think, there is no analogy between 
her claim in the two cases. It was a point of some importance 
raised upon the defendant's answer, that the debts whidi led to the 
(1) 9 Moore's I. A., 803, at p. 822. 
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sale of this property were not ^itirely the debts of the present 
Bajah. That is a statement whieh at leafit is exceedingly probable, 
and if these debts were partly aneestn^, I think it must be said 
thab the widow's right to maintenanee would be subject to the 
duty of paying those debts, that is, that her claim to maintenance 
would be upon the residue after paying such debts and woAld 
be regulated by the amount thereof, and the other claims to 
maintenance then valid. It is also as it seems to me a matter 
of doubt whether the widow by obtaining a definite personal decree 
against the Rajah did not modify the nature of her right so as to 
place herself in an inferior position as regards the lien over the 
property which she originally had Why did she not, in bringing 
her first suit, have it declared that the maintenance which she 
claimed was a charge upon the husband's estates and amongst 
other things upon Killa Koojung ? and this suggests a very cogent 
reason, as it seems to me, why the Court should not be ready to 
recognize such claims against purchasers of estates from Hindu 
heirs. The consequence of admitting such a claim as this would 
probably be to bring in a crowd of other claimants to the great 
peril of, and possibly firaud upon, the purchaser. From the state- 
ments made in the plaint, it seems pretty clear that this raj has 
changed hands several times in a comparatively short space of time. 
It seems that of the persons mentioned Junardon first became 
Bajah. On his demise, his son, Luckshinder, succeeded. After bis 
decease, the plaintiff's husband became Rajah, and after him 
came defendant No. 2, whose precise relationship is not clear, but 
who is spoken of as being the nephew of the plaintiff's husband. 
The result of that would be thiat there might easily be many 
Ranees aU as widows having claims to maintenance upon this 
estate, of all which claims the purchaser would have no notice at 
all, and he might be overwhelmed with claims of that descrip- 
tion. Again, the Subordinate Judge, when saying that it does 
not appear that any other ancestral property was in the hands 
of the Rajah defendant, quite omits to notice the claim which 
the plaintiff might have made against the surplus proceeds of 
this property when sold. Why did she not get those attached 
and obtain an order for the payment of her maintenance thereout. 
There is nothing on the fSEtce of either of these decisions to show 
that the whole of the Rajah's estate has been sold, and consider- 
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ing that the plaintiff's first claim was undoubtedly upon the 
Rajah, it lay upon her to show that his estate has been exhausted 
before she could come upon the property in the hands of the first 
defendant. On all these grounds, it appears to me that the 
plaintiff's suit as against the Moharanee defendant was not good, 
that the judgments of the two Courts below were erroneous^ and 
that those judgments ought to be reversed with costs. 

Appeal allowed. 

-^Indian Law Beparti, Vol, I, CaUuHa 8$rie$, p. 865.] 

NoU,^ln Banja Bai t. 8iia Jiam, 1 I. L. B. (Allahabad) 170^ it was held that 
a widow's right of maintenaiioe depends upon the eziitenoe of ancestral propertj 
in the bands of her husband's lelations. 
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THE MADRAS UW REPORTER. 

^ 

•She iiak €0tirt of iHabras. 

« 

APPELLATE JURISDICTION. 

Present :— Sir W. Morgan, C. J. and Kindersley, J. 

Civil Miscellaneous Eegular Appeal No. 220 of 1876. 

Kamamma (Petitioner) Appellant 

Bangruyya (Counter-Petitio^ier), Respo^ident 

Where a decree for maintenance obtained in 1851 by a widow remained unexe^ 
cuted fi-oM 1866 for a period itfmore tham, 8 yeare, and then application 
was made to recover the same up to the end qf 1876, held that the elaim 
was barred, and that the decree could not be executed even as regards the 
period not barred by the Law cf Limitation. [Lakshmi Amm^^^ t>. Sashadry 
IjaDgar (1) followed,} ^ 

The petioner, a widow, having obtained a decree for mainten- 
ance in 1851 applied for arrears due from April 1866 to October 
1875 having received payment prior to this period. The District 
Judge of Ganjam, following the decision of the High Court of 
Madras in Lakshmi Ammal v. Saahadry lyangarO) and Ven-- 
katachella Moodely v. Saahagherry R(mi?) held the execution of 
the decree barred, and dismissed the application. 

A Eegular Appeal was preferred from this order. 

Mr. Shaw for the appellant There being a decree entitling 
the widow to piaintenance, she must be entitled to issue execution 
for> at least, that portion of the arrears for which the Limitation Act 
dpes not apply. The Lower Court ought not to have dismissed his 
application, but should have granted execution at least for those 
airears of maintenance, the claim to which remained unbarred. 

The Advocate OeneroL for the respondent wajt not called upon. 
Judgment: — Zlst November 1876. 

Per Curiam. — We are inclined to follow the decision of this 
Court in Labthvii Ammal v. Sashadry lyangarii) and referred to 
by the Judge, and dismiss this appeal. 

Appeal dismissed. 

(1) 4 MadrM H. a Rep., p. 275. (2) 7 Madras H. a Rep., p. 283. 

38 
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^Iw lifih Court of |tt«br«0. 



APPELLATE JURISDICTION— FULL BENCH. 
Present :— Sir W. Morgan, C. J., Hollowat & Kindkrslet, J. J. 

Eegvlar Appeal Ko. 23 of 1876. 

RUNOASATI {Ist DefeTidant) Appellant 

Srimakien MxEAhkKSBUAMMJi... {Plaintiff) Respondent 

A iuii do0i not lie to compel a Collector to effect a regUtry in ike name qf ike 
heir qfa certain deceased proprietor, ifey. 26 of 1802 ie only a Juoal 
regulaiionf and doee not tmect righte qf property^ 

A widow in poeseeeion cannotoring a declaratory euit to set aside an alleged 
adoption by her husband. 

The plaintiff, as the widow of the late Zemindar of the estate 
of Guttala, &c., in the Qodavery District, brought this suit to have 
it declared that she was entitled to the property of her husband, to 
cancel the alleged adoption of the Ist defendant by her husband, 
and to compel the Collector to register the estates in her name. The 
plaint set forth that the plaintiff was entitled to succeed to her 
husband's property; that the 2hd defendant falsely set up an 
adoption by her (the plaintiff's) husband of the 1st defendant, 
and petitioned the Collector to register the estate in the 
alleged adopted bo/s name, and, the Collector (Srd defendant) 
intimated that he would do so unless restrained by a compe- 
tent Court. 

The 1st defendant pleaded that he was the adopted son of 
the Zemindar, and was entitled to succeed to him. The 2nd defen- 
dant prayed that the suit might be dismissed as against him, 
on the ground that there was no cause of action against him 
disclosed on the face of the plaint, and all he did was that he attest- 
ed a will made out by the late Zemindar. The Srd defendant, the 
Collector, said thai he was willing to abide by any orders the 
Court may pass. The 2nd defendant having been struck out, the 
suit went cm, and, after taking evidence in the matter, the District 
JtBictge gave a decree in the plaintiff's fekvor. 

Against this, a Regular Appeal was preferred, and the prdimi- 
nary point was taken that this was not a proper cause for a declare* 
tory decree, and that the suit itself was not maintaiaaWe. 
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The following is the judgment of the District Judge on this 
point : — 

" In consequence of a notification issued by the Collector of 
this district in the Local Oazette, in which it is stated that unless 
that officer be restrained pr otherwise directed by a competent Civil 
Court, the estates hitherto registered in the name of the deceased 
Chinna Eiinakkayya would, after the expiration of a time mentioned, 
be registered in the name of a minor named Puram Bangasayyay as 
the adopted son and nearest heir of the deceased, the widow brings 
this suit for a declaration of her right to have the said estates 
registered in her name, alleging that no adoption in fact ever took 
place, and that even if made, the adoption is invalid. 

'* The first question for consideration was whether the plaintiff 
is entitled to a decree declaratory of her right as prayed for, and 
whether stamp duty of rupees 10 is sufficient for the presentation 
and admission of this plaint, and the first issue was framed for the 
decision of the first point. 

" I am of opinion that the plaint is sufficiently stamped, the 
plaintiff is admittedly in possession, her cause of action is that the 
Collector, as she says improperly^ notifies that, unless otherwise res- 
trained,, he will register the estates in the name of another, the onus 
of proving her title is accordingly thrown upon her, and I consider 
that it caunot properly be said that consequential relief is sought for 
in this case, because a simple declaration of her right will suffice, 
the Collector being prepared to register the estates in the name of 
any one who may be declared by this Court to be entitled to such 
registration. Nor can there, in my opinion, be any reason for 
demanding Court fees on the value of the property, the plaintiff 
being in possession and being of necessity compelled to bring this 
suit if she would escape the registration in the name of the 1st 
defendant, on which no doubt would follow an attempt to take 
possession of the property." 

Idr. Tcm^ant (with him Anandu Cha/rlu) for the appellant 
The plaintiff is in possession and has no ground of action ; as 
regards the 1st defendant there are only the statements of other 
persons that he is the adopted son of the plaintiff's husband, and 
these statements are not enough to sustain a declaratory suit As 
regards the Collector, no suit can lie against him to compel 
registration. 
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[Holloway, /.—There is a case decided by Mr. Justice (Dolktt to 
the eflfect that the Collector must be a party to a suit for compelliDg 
registration, and this assumes that a suit will lie to compel registra- 
tion by the Collector.] 

It is submitted that registi-ation shows no title whatever. 
There is a duty enjoined upon the Collector to register traDsfers of 
estates, and that is apparently for the safety of the previous holders, 
but the provisions of Reg. 26 of 1802 which require the Collector to 
keep a register of proprietors, are only of a fiscal nature. 

[Chief Jtistice. — Are there not words in the plaint showing a 
prayer for consequential relief?] 

The contrary is shown by the stamp paid. A mere assertion of 
right by setting up an adoption is not enough to sustain a decla- 
ratory decree. 

[Holloivay, J. — Declaratory suits here stand on the same 
footing as they do in England under the Chancery Amendment 
Act.(i) As regards the Collector, if there is a statutory duty imposed 
upon hi!m, an action will lie ; and then there is the other question 
whether, in the case of a duty imposed upon him by the ordinary 
course of business in an office, a suit will lie.] 

The duty of registering does not form part of such a course 
of business. 

[Hollotoay, J, — It is said in a work of great authority that 
where an act is done which may be used as a future evidence, that 
is enough to sustain a suit. . 1 don't agree with that. 

Kindersley, J. — Not only i^ the Collector . required to keeps 
register of proprietors, but persons interested are at liberty to see 
it, an4i^)^® jC^lleotor seems to admit that he must put somebody in 
as.propnetorj 

The Advocate General, (with him Sabaputhy lydh and Mr. 
MicheLV) for the respondent. In this case there has been a sub- 
stantial interference with the plaintift*'s rights. The universally 
accepted interpretation of Beg. 26 of 1802 is that proprietors of 
estates ought to register^ and very great importance is, as a matter 
of fact^ attached to the fact of registry standing in one's name. Act 8 
of 1865 also flavors this view ; it will be seen that under the term 
" landholders" are included registered proprietors of land. Kathama 



(1) 15 <& 16 Vic, eh. 86. 
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Natchiar's caseC^) haa settled the law as to declaratory decrees. 
There is a material difference between this case and that There, 
what was sought to be declared was merely a contingent right; and 
here it is a vested right ; there, the act^'by the defendsoits were such 
as they had a clear right to do» whereas it is not eo here, and the 
Privy Council guarded themselves against being understood as 
giving an opinion if the defendants did such acts as entirely 
making over the property to another person, &c. So that decision 
cannot go against this case. 

[Holloway, J. — There may be two cases apparently quite 
similar, and nevertheless, the Court may grant a declaration in one 
suit, and refuse it in another. It is purely discretionary with the 
Court to grant such decrees, and the Court considers whether under 
the circumstances it will be promoting the ends of justice to grant 
a declaration.(2) Here, there is a case of a declaratory decree by a 
person in possession, and it seems to me that it depends entirely 
upon the relief sought against the Collector 

Chief Justice. — Is there anything in this case which will 
prevent the parties from litigating this matter again ?] 

If the decree is sustained, the matter will become res judicata. 
This is a case in which an English Court of Equity will order the 
wills to be delivered up. 

[Holloway, J. — There is not a word in the plaint about the 
wills.] 

Judgment:— 3rd November l^*? 6, 

HOLLOWAT, J„ in deliy^r^g the judgment of the Court 
ol;»3ervedr — ^This is a case of a plaintiff seeking for a 
declaration of title, and it may be divided into two parts. 
The declaration is first of all sought to set aside an alleged 
adoption, and about this portion of the case, there can be 
no doubt whatever. It is most objectionable to allow a declara- 
tion by a perso^ in full possession of all his rights, simply for 
the purpose of getting it said that another person who says certain 

(1) JSihetthiimia Natehiar v. Dorashga Tever, 6 Madras H. 0. Bep., p. 310 ; 
on appeal. L. R 2, 1. A., p. 169. 

(2) Moiu LdU v. Bho^ Swg, 2 Ind. Jar., N. S., 246 ; Motu LaU y. 
Bamee, 8 W. B , 64. Jm KhcOoon y. Byhunt Qhunder OhucherhuUy, 9 W. 
B., 380. Chochalinga Fcshana Naieker v. Achiyar, 1 1. L. B., (Madras) p. 4^. 
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things against that person's right Rhall not say it any mor6.(i) The 
case so considered can be compared with two seta of decided oase% 
one of them being a case from Tinnevelly in which it was held Uiai 
mere statements made in derogation of one's rights cannot form 
a ground for a declaratory decree.(2) So far then there is no doubt at 
all. But another element is introduced into the case, in the shape 
of the Collector. There is no doubt that, in point of law, it hai 
been laid down over and over again in such a manner, that no 
Court ought to think of reconsidering it, that where a duty it 
imposed by statute, and it is the interest of a person to compel iU 
performance, then a suit will lie for the performance of that duty. 
The question, then, is whether there is such a duty; I have no 
doubt that the regulations relating to the subject of registration of 
estates are not attempts to interfere with the disposition of property* 
but are merely intended for fiscal purposes, and the duty so directed 
is not such a duty as has been imposed by statute, and which any 
one interested in it may compel performance of. We are certainly not 
blind to certain difficulties which may arise from refusing this decla- 
ration, biit it is to be observed that such difficulties arise in eveiy 
case where a declaration is wanted. It is certainly very convenient 
to have one's title set at rest, and make Courts tell people, "prove 
your title now if you have wiy, or else for ever hold your peace;" but 
what the Courts say is that they will never enter upon questions of 
a speculative nature, and will deal only with actual infringements 
of right. No doubt there is a narrow class of cases in which Ais 
rule has not been followed, but then they are mere exceptions. 
We are of opinion that it will not be lawful to compel the 
Collector to register, and that it is one of those duties to which 
the Collector is responsible only to his official superiors. We 
think that this suit ought not to be maintained, and that no 
difficulties will arise from not granting a declaration. If any 
person is prevented from paying rents to the plaintiff, and ff 
parties who have no right collect it, then there will lie an action 

(1). Padagalingam Fillay v. Shanmuffham JPillay^ 2 Madras H. C. Bep., 
p. 333. Woodrfnf Chunder Mvndle r. Ahmedoolah, 12 W. R., 467. Jto» JD^ 
V. Chentuyya, ante pa^e 41. 

(2). Seni-Theruvenffodaih Ji/engar v. The Zetmudar of Skmofferi, mU 
pagel. 

[^0^.— Compare this ease, and those of a similar nature, with 8oohhie»r. 
ThefolummaU <Mte pa^e 105. Seo also Karyan y. Doddali, 6 Madras H. C 
Sep., p. 307 (at page 309) ; and the remarks of the Judicial ComntfttM la 
Matkma N^Mar v. D^rannga Twer, L. £^ 2 L A., p. 188.] 
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for money had and received in which all these questions 
Will have to be gone into. Both on principles of law and con- 
venience, we think that the decree of the Court helow ought to 
be reversed, but without costs, as the appellant did not take this 
objection in the Court below. 

Appeal allowed. 



Wm §igh €(mrt of Jftaiira«. 



appelulTE jurisdiction. 

Present :— Sir W. Mohoan, C. J., and Holloway, J, 
B^guLoLT Appeal No, 73 of 1876. 

Ramasawhy Chettiar & OTHERS (De/ls.) Appellants. 

Thektharuppa Moodeliar & ANOTHER... (P(/te.) Reepondeuts. 

Money advanced for the purpose of purchasing an estate is a good charge on the 
property bought, and against alt persons interested therein. 

Where certain properties are purchased by the managing member of a Hindu 
family from botrowed funds, and are mortgaged to the lenders on account of 
these loansy and then the creditors hie the managing member alone and get a 
decree against the property, and purchase the same in execution of the decree, 
a conteiUion by the other members that such sale passes only the managing 
member's interest in the property because they were not m^e parties to the 
former is^n^ avail. 

Per H0LI1OW1.T, J. — In such a case the property purchased for the purpose of 
satirfying the loan should be treated. a^ the self <icquisition qf the managing 
member^ 

The plaintiffs brought this suit to recover their one-half share 
of certain family property in the hands of defendants 2 to 4. 
The facts of the case are as follows: — The plaintiffs and 1st 
defendant are cousins, being sons of two undivided brothers. 
The 1st defendant, being the eldest, was the managing member, 
and in his capacity as suqh purchased the property in dispute 
by means of loans raised from the defendants and immediately 
afterwards mortgaged it to them. The mortgagees sued the 1st 
defendant on the mortgage before the Sub- Judge of Tinnevelly ; the 
plaintiffs applied to be made parties, but the Judge rejected this 
application, and told them that they might object when proceedings 
were taken in execution. A decree was obtained on the mortgage ; 
the mortgaged property was sold, and purchased by the defend- 
ants. Hie plainti£k, alleging that the sale extended only to the 
interest of the Ist defendant, brought this suit to recover their 
share of the property. The defendants pleaded that, the property 
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in dispute having been pnrchased by means of loans advanced by 
them, and the same having been mortgaged on account of the loan, 
the plaintiffs were bound by the sale. The District Judge gave a 
decree in the plaintiffs' favour, on the ground that the sale to the 
defendants 2 to 4 extended only to the right, title> and interest 
of the Ist defendant as the decree was obtained against him only in 
his. personal capacity, and not in his capacity as manager of the 
family, and as the plaintiffs were not made parties to the suit in 
which the decree was given. 

The following is extracted from his Judgnaent: — 

"The plaintiffs by their oral evidence have endeavoured to 
show that although it was entered in the bond (Exhibit III) that the 
rupees 57,000 was advanced in January 1870 for the purchase of 
Chokkamputty, yet tl^at it was not really advanced for that purpose, 
but the purchase was effected by the proceeds of the sale of ancestral 
property. Numerous deeds have been produced showing that 
between 1868 and the end of 1870 family property to the value of 
rupees 70,000 was sold by Dalavoy Ramasamy. These are produced 
and proved by witnesses 3 to 14, 20 to 24, and 29. The Ist witness 
Alagappa PiJlai was an accountant under the 1st defendant up to the 
time of the purchase, and the 2nd witness I&wara Moortia Filial is 
accountant now under the plantiffs. They both speak to the same 
point and allege that the loan of Bupees 57,000 by the Chettiar was 
to. pay other debts and not to purchase Chokkamputty. The 18th 
witness speaks to the great prodigality and extravagance of the lat 
defendant i^ the year 1864-66, when he went to Madras and Benares, 
thereby sowing the seed for a large crop of debts. 

"Dalavoy Eamasamy alsb in his evidence as the defendants' 6th 
witness says that it was from compulsion that he stated in the bond 
(Exhibit III) that the money was borrowed to purchks6 Chokkam- 
putty, but that it was not so really. The compulsion used was that 
he was told that unless he so entered, he should not have the money. 

"The defendants' other witnesses on the other hand speaJk most 
positively to the fact that the money was borrowed then for that 
purpose only and their statements are in accordance with the ac- 
counts Exhibits VI and VII. From this I find it proved that the 
money for the purchase of Chokkamputty was borrowed as stated ia 
Exhibit III from the Chettiar, 
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" The next point for consideration is as follows : — Granting that 
the plaintiffs were responsible for the loan contracted by Dalavoy 
Bamasamy, when he was managing the affairs of the family and for 
the purpose of purchasing a property which thereby became not his 
own but family property : and further marking that, in Febmary 
1873, the plan tiffs divided from Dalavoy. Ramasamy, whether the Suit 
51 of 1873 (Subordinate Court) which was brought after this division 
against Dalavoy Bamasamy only, and in which the decree is given 
against him only, the estate being held security^ can be operative 
over the share in that property which undoubtedly belonged to the 
plaintiflb ? The plaintiffs say that they used all their endeavours to 
be taken as parties into that Suit 51 of 1873, but without avail, and 
that, consequently and as the Chettiar deliberately excluded them in 
the hearing although knowing they were divided from Dalavoy 
Bamasamy, the decree cannot be binding upon their share of the 
estate ; and that, independentlj of the nature of the original debt, the 
Court must now only consider what was the nature of the remedy 
sought by the creditors in original Suit No. 61 of. 1873 when esti- 
mating what passed by the sale in execution. The plaintiffs' vakil 
referred to the cases of Nugenderchunder Ghoae y. SreerrjLutty 
Kaminee Dosse,^ and Baijun Doodey v. Brij Bhoohun ZaU 
Awnstrii^) but neither of these cases fully covers the present ques- 
tion since there had therein been passed merely personal decrees, 
and it was held' by the Privy Council in the latter case that thp 
decree being a personal decree against the widow, ail that could be 
sold under the decree was the interest of the widow. T?he decree 
however in the present instance was more than a merely personal one 
against Dalavoy Bamasamy, it was directed also against the estate. 

'' The vakil for the Chettiars (defendants 2 to 4) on the other 
hand urges that the money was lent to Dalavoy Bamasamy alone 
to buy a particular property, and that he bough,t the property 
with their money and executed hypothecation bond to them, and 
therefore as they gave so they seek return of their nK)ney. He 
admits that there was knowledge of the divi^n, but adds that it 
was considered by the creditors to be a frOTdulent division, an 
opinion endorsed by the Court in its judgment fnOri^nal Suit 
No. 12 of 1873. 

" The plaint (Exhibit C. C.) in Original Suit No. 61 of 1878 
on the file of the Subordinate Court was put in on the 6th March 

(1) 11 Moord'gLA.;p.2^ (2) 11 Madras Joriat, p. 68. 

34 
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1873 by the Chettiar against the 1st defendant Dalavoy Ramasamy, 
and it was on the 3rd April 1873 that the plaintiffs put in their 
petition (Exhibit D. D.) praying that they might be made parties in 
order that they mijjht show that property which did not then belong 
to Dalavoy Bamasamy should not now that they were dirlded be 
held answerable for the debt 

"On the 8th of April the following order was passed upon their 
petition : — ' The petitioners may come in to represent their claims at 
the execution of the decree ; as matters now stand as plaintiff asks 
to proceed against the defendant alone and begs me to grant him 
the relief provided for by the Document A. I think it not necess- 
ary to include these petitioners in the case/ 

" The following day the case was heard ex parte against the 
defendant, and the decree was passed against him, the estate being 
held security. 

'* The defendants' vakil at first suggested that the separation, 
and the desire of the plaintiffs to be made parties in the suit, were 
unknown to the Chettiar, but the Exhibit E E deposition given by 
their agent in Original Suit No. 12 of 1873 on the 18th November 
1873, as the 2nd defendant's 1st witness is quite conclusive on that 
point He says, ' I am the agent of Ravana Mana Thana Ana Roona 
Arnachellam Chetty. In Original Suit 51 of the Subordinate Court 
he is the plaintiff, and another firm. It was by me that the vakil 
in that case was instructed. All the work of my master is done 
by me. There is no decree against the present plaintiffs in Original 
Suit 51 — ^but only against 1st defendant and the mortgage property, 
the case is still pending in execution. I have not joined these 
plaintiffs in that case. They wanted to be made supplemental 
defendants. I said it is sufficient if I get decree against the 1st 
defendant and the mortgage property.' 

" Exhibit F. F. shows further how the plaintiffs put in an 
objecting motion when the mittah was attached and again asserted 
their division ; the petition was however rejected by the Subordinate 
Judge who conside^ that the plea of the plaintiffs was not 
sustainable and directed the right, title and interest of Dalavoy 
Bamasamy Mudali in tho mittah to be sold. The notices and 
certificates of sale which have been filed show that it was that 
interest alone which was sold. 

"Now it is quite clear that the interest of Dalavoy Ranm-'^ 
samy, even if the deed of division had not been given effect to. 
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^ac=L* 

was only one half. He had been no doubt the managing member 
of the family, but he was not sued as such, and the plaintiff in 
Original suit No. 51 of 1873 never ^nce speaks of him as the 
managing member of the family nor seeks to bind the family 
through him : and the intentional exclusion of the plaintiffs who were 
in Couii;. in order to get an eohparte decree against the absent 
defendant, shows at once that the interest which passed at the 
sale undei that decree can only have beea the personal interest 
of Dalavoy Bamasamy and that the half share of the plaintiffs 
remains unaffected )}y the sale. 

'• The plaintiffs' vakil further points out that the prices 
realized at the sales, viz. rupees 30,000 for the mittah of Chokkam- 
putty which had been bought for rupees 56,000 and rupees 4,000 
for the ^th of Oormenialaghain which had in all cost rupees 83,000, 
are some indication of what it was that really passed at the sale. 
No doubt the argument has this negative value that had the prices 
realized reached the full value of the estates, the purchasers might 
then have been considered as believing that they were bidding 
for the whole estate. Beyond this I do not think the argument 
can be forced any further. 

" Next as regards the question of the mortgage deed to the 
8th defendant. This deed was executed for rupees 10,000 lent 
by the Sth defendant to Dalavoy Bamasamy on the 10th May 1867. 
At that time and for some years afterwards Dalavoy Bamasamy 
was the managing member of the family, the plaintiffs lived with 
him acquiesced in all his deeds and directly showed their acquies- 
cence iu this particular mortgage deed by themselves attesting it. 
Their vakil attempted by referring to the case of Rajam v. 
Baauvan CliettiW to show that the signatures only implied know- 
ledge of the tranttction and not acquiescence. 

" I have not the least doubt that there was in this case full ac- 
quiescence and assent by the plaintiffs in the mortgage by Dalavoy 
Bamasamy and they are absolutely bound thereby. 

** The result of this judgment is to declare that the plaintiflfe* 
share in the estate of Chokkampatty, in ^ estate of Oormeniala- 
ghian, and in the lands specified in paras. 2 and 3 of schedule 4 of 
the plaint, which share is one half share, is declared^to be unaffected 
by the sale of the right, title and interest of Dalavoy Bamasamy 

(1) 2 Madras H. C. Sep., pc 484. 
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Mudali in exeeution of decree in Original Suit No. 51 of 1873 on 
the Sub-Court's file to the defendants 2, 3 and 4, and further to 
declare that the plaintiffs having acquiesced in the alienation of l 
of Kidarangolum by Dalavoy Bamasamy Mu,daliar to the 8th 
defendant on the 10th May 18C7 are bound thereby and are not 
entitled to recover any portion of the same, and to declare that the 
interest of the plaintiffs, which is a half interest, in the outstandings 
specified in the 7th schedule of the plaint were not affected by the 
sale to defendants 2, 3 and 4/' 

Against this judgment, a Eegular Appeal was preferred on the 
following grounds: — 

I. Upon the findings of fact in the case the District Judge 
ought to have held the plaintiffii bound by the sale in execu- 
tion of the decree in Original Suit No. 51 of 1873. 
II. Plaintiffs are entitled to no share in the estate inasmuch as 
the same was the self-acquisition of the managing member 
it having been purchased entirely out of the loan advanced 
by the said defendants. 
III. The estate having been sold for realizing the very debt whidi 
was contracted for its acquisition, the plaintiffs are not com- 
petent to impeach the sale. 

rV. Under any circumstances the plaintiffs cannot be entitled to 
their share in the estate without payment of their share of 
the purchase money with interest. 
V. The District Judge misapprehended the effect of the orders 
of the Subordinate Judge passed on Exhibits DD and FF, in 
holding that only the share of the 1st defendant coidd 
possibly have passed by the sale in Original Suit No. 61 
of 1873. 

VI. The said orders clearly show that the deflfcdants insisted <Mi 
a decree against the whole of the mortgaged property and 
not the 1st defendant's share only; and the decree was 
accordingly passed. FF 2 further shows that the plaintiff 
share was not released from attachment^ and that, being 
comprised in the property mortgaged, it was included in the 
sfi[le. 

VII. The aeht sued for in Original Suit No. 51 of 1873 having 
now been found to be such as would bind the plaintiflBs^ 
theu: share also ia the estate sold has effectually passed to 
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the pnrchaser, though they were not joined as parties to 
the said suit 

ilr. O'Stdlivan, ior the defendants the appellants. Upon the 
finding, the Judge ought to have decreed for the defendant. It is 
dear that the purchase was made with their money, and they have 
a prior lien upon the propei-ty for the money advanced by them. 

Mr. Shephar^ for the respondents was proceeding to dispute 
the correctness of the finding of the Lower Court on the facts when 
Mr. 0*8ullivan objected that he could not do so as he had not given 
notice. The objection was overruled on the ground that an appeal 
lies only firom the decree and not firom the grounds of the judgment. 
Mr. Shephdrd did not object to the decree but to reasoning of 
the Lower Court. 

Their Lordships delivered the following 

Jvd^tnenls:—10th November 1876. 

Sir W. Mobqan, C. J.— The decree of the Court below must be 
reversed. This litigation has arisen fix)m the unfortunate pro- 
ceeding of the subordinate Judge in rejecting the plainti^s 
application to be made parties in a previous suit. The litiga- 
tion then was between the Chetties^ the appellants here, on the one 
hand, and the 1st defendant, the managing member, on the other 
hand. That suit was brought to enforce a charge upon property, and, 
when we look at the terms of the mortgage, it is natural that the 
Chetty should have framed ihe suit in the manner in which he did, 
seeing that the 1st defendant was the the managing member, and the 
property stood in his name. Then the 1st defendant's brothers 
apply to intervene, and the Court ought to have admitted them 
as parties. Without doing so, however, the Sub Judge advised them 
to raise objection when proceedings in execution were commenced. 
It cannot therefore be said that they have instituted these 
procedings without cause ; they had certainly a right to have the 
matter investigated. In this case we ought to accept the Judge's 
finding on facts. It appears that the plaintiff who advanced money 
in 0. S. 63 of 1873, advanced it under circumstances that rendered the 
advance a good charge against the property and all persons interest- 
ed therein. The money advanced was for the purpose of purchasing 
that property, and, that being so, the case was disposed of on its 
merits. It has been said that, because an error in the proceedings 
has been conunitted, there i3 an excuse for this litigation; and we 
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are to give a decree on this ground though the plaintifis have 
failed in other respects. It is quite clear that upon the merits the 
defendant's case must succeed and the judgment of the Court 
below should be reversed. 

Hollow AY, J. — I am of the same opinion. The natural result 
of the Judge's finding would be a judgment like the one we give, 
and the reason ¥rhy he did not pass that judgment was because 
he thought that the question in this suit was one of the executiou 
of a decree in another suit to which the plaintifi53 were not 
parties and the judgment in which ought not to affect their interests. 
In this case the plaintifis say that the property is family property, 
that there was a partition between them and the Ist defendant, and 
they are entitled to J shai*e, and, the property having passed into the 
Chetty's hands, they must get one-half of it The determination of 
this point will entirely depend upon the terms on which the Chatty 
holds the property. This is an instance of a case in which money 
can be traced because corporealised. The evidence shows that some 
money was lent by the Chetty, and the document given to him 
recites that it was for the purchase of this property. There is some 
coincidence in the date, and coincidence between the sum lent and 
the sum for which property was purchased. Against this what has 
been said on the other side ? The person who executed the document 
says that he did so owing to pressure, and what constitutes the 
pressure is that he could not have got the money unless he wrote 
the document with that recital. The whole evidence simply comes 
to this — first money is lent for the purchase of the land and ihm 
the land purchased is pledged. It is clear, therefore, that this land 
stands in the same position as money in the hands of the Ist 
defendant, and the property in dispute should for the purposes 
of this suit be treated as the individual property of the 1st 
defendant. The decree of the Court below should be reversed with 
costs. 

Appeal allowed. 
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^ht ligk Court of ^Haiir^s. 

• 

APPELLATE JTJEISDICTION. 
Present:— Sir W. Morgan, 0. J. and Kindbrsley, J. . 

Special Appeal No. 733 of 1876. 

Erishkasami Muppanor (Defendant) Appellant. 

Sankara Row Peshvir {Plainiiff) Respondent. 

The Limitation Act IX qf 1871 doee not extend the time for appealing pre* 
scribed hy Madras Act VIII qf 1S6B, Sec. 69. ICiv. Mis, Petition, iVo. 181 
of 1875,(1) foUowed.] 

The Plaintiff, an Inamadar, sned the defendant his tenant for 
acceptance of a putta under the Rent Recovery Act VIIL of 1865 ; 
the defendant raised several objections to the putta tendered, but 
the Assistant Collector, disallowing them,, decreed in the plaintiff's 
favor. Against this an appeal was preferred to the District Judge 
(North Tanjore), which was rejected on the ground that it was not 
presented within the 30 days prescribed by Sec. 69 of Madras 
Act VIII of J 865.(2) The appellant claimed the benefit of Sec. IS 
of Act IX of 1871, but the District Judge disallowed the plea on the 
grounds that the Rent Recovery Act prescribed a special limitation 
and that no decree was required to be filed with an appeal under 
the Rent Recovery Act. 

The following is his judgment — 

" I must reject this appeal as it was not presented within the 
30 days required- by Act VIII of 1865, Sec. 69.(2) Jt is argued 
that Sec. 13 of the Limitation Act IX of 1871(3) extends this period 
by excluding the time ocupied in procuring a copy of the decree 
appealed against. I can find nothing to allow this view being 

(1) In re Syed Mohidin Busseen Sahib, 8 Madras H. 0. Bep., p. 44. 

(2) Madras Act VIII of 1865, Sec. 69 is as follows :— 

'* A regular appeal shall lie to the ZiUah Judge, from all judgments passed 
W a Collector under this Act ; provided that the appeal be presented to the 
ZSllah Court within 30 days from the date of the Collector's judgment. But no 
jud^ent of a Collector under this Act shall be set aside for want of form ; or 
for irregTodarity of procedure ; but upon the merits only." 
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n computing the period of limitation prescribed for an appeal, an appli- 



" In oomputmg tne period ot iumtation prescribed tor an appeal, an appli- 
cation for leave to ap|>eal as a pauper, an application to the High Court for 
the admission of a special appeal, and an application for a review of judgment, 
the day on which the judgment complained of was pronounced, and the time 
requisite for obtaining a copy of the decree, sentence or order appealed against 
or sought to be reviewed, snail be ezclnded." 
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followed. The special limitation period allowed by Act VIII of 
1865 is nowhere allowed in the Limitation Act, and as in 
summary suits it is not necessary to file a copy of the decree 
appealed against, the Sec. 13 of the Limitation will not here 
apply. The parties will bear their own costs." 

Against this decree a Special Appeal was preferred. 

Baahyam Iyengar for the appellant. — There is a decided case 
on this point to the affect that appeals under the Rent Recovery Act 
must be made within 30 days to the District Court,(i) but that was 
while Act XIV of 1859 was in force, and I submit there is some 
difference under Act IX of 1871. 

[Chief Justice, — ^How is that. Is not the limitation in the 
Rent Recovery Act, special, and are not those provisions to take 
precedence of the general provisions in the LimitaUon Act of 1871 ?] 

Yes, but Sec. 6 of Act IX of 1871(2) apparently makes the law 
different from what it was under the old Act. The section says 
that, if a Special Act prescribes a period of limitaticm different 
from that in the said Act IX of 1871, the provisions of the former 
should govern. Here it is not so ; under both Acts the period is the 
same, and the appellant must be held entitled to the benefit (A 
the provisions of Act IX of 1871, extending the period of limitation. 
The question here depends upon the construction of Sec. 6 of 
Act IX of 1 871,(2) and it is to be determined whertber upon s 
correct interpretation of that section a different mode erf compu- 
tation is to be had recourse to in the two cases. 

The Court dismissed the appeal on the ground that by the 
special provisions of Madras Act VIII of 1865, Sec. 69/3) the period 
prescribed for appealing is 30 days, and that period is not enlarged 
by the terms of the Limitation Act IX of 1871. 

Appeal dismissed. 

(1) In re 8yed Mohidin Husseen Sahib, 8 Madras H. 0. Bep., p. 44. 

(2) Act IX of 1871, Sec. 6, IS as follows :— 

"When by any law not mentioned in the schednle hereto annexed and 
now or hereafter to be in force in any part of British India, a period of ]imi« 
tation differing from that prescribed by this Act is specially prescribed for any 
anits, appeals or applications, nothing herein contained shaU affect such kw." 

(3) Madras Act YIII of 1865, Sec. 69 is as follows ^- 

'* A regnkr appeal shall lie to the ZiUah Jndg^ fxixoi all judgments pitfeed 
by a Collector nnder this Act; provided that l£e appeal be presented to the 
SoUah Court within 30 days from the date of the Collector's jndf^aent. But no 
jndipnent of a Collector under this A«t shall be set aside for wmot of fffl ro ; 9t 
for irregularity of procedure ; but upon the joerits only." 
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^ht §igk Court ol JHabras. 



Present :— SiR W. Morgan, C. J., and Kindkrslet, J.) 
Begular Appeal No. 33 of 1876. 

Kamasawmy Moodeliar {2nd defendant) Appellant 

SooBRAYA MooDELiAJi & ANOTHER (Plaintiffs) HesponJ^nts. 

A trustee cannot excuse himself from his personal responsibilUy by saying that 
he left evei^thing to be managed by his co'trustee and the latter possessed 
himself of all the funds and misapplied them. 

A Commissioner ought not to be allowed to take evidence on matters which should 
be directly gone into by the Judae, but where such evidence is accepted and 
discussed uvon in Hie Court below, the objection cannot be taken in the 
Appellate Court. 

The plaintiffs brought this suit for the dismissal of the defend- 
ants from their office of trustees of the Sri Agustisvara Sami at 
Tritrupundi, Negapatam Taluk, on the ground of mismanagement 
and misappropriation of tiie pagoda funds, and for the recovery of 
Ks. 1,500 from them as damages sustained. The 2nd defendant, in 
defence, stated that he was not liable, as he "was not in management 
during the period referred to in the plaint, the Pagoda Committee 
having taken away the management from his hands, and having 
conducted the atfaii-s of the pagoda through an Amin appointed by 
them and the 1st defendant a co-trustee, and that the 1st defendant 
has bound himself to be solely responsible to the Committee. The 
District Judge of North Tanjore appointed a Commissioner to make 
enquiries about the management of the pagoda, &c, and .after 
taking their report and the evidence taken by them allowed the 
plaintiff's claim and dismissed both the trustees from their office, 
holding that the 2nd defendant was equally liable with the 1st, so 
long as he chose to continue as trustee and neglect the manage- 
ment of the pagoda. 

The following is extracted from his Judgment : — 

" With regard to the question of responsibility, nothing can be 
clearer than that the defendants have been the actual managers 
of the pagoda during the whole space of time covered by the plaint, 
though for three years out of it the collection and control of the 
funds and general management were with an Amin appointed at 
their request by the Negapatam Circle Pagoda Committee. 

35 
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" The first defendant has not pretended for a moment that he 
was not responsible from the beginning of 1872 : it is only the 
2nd defendant who has tried to escape responsibility by pretending 
that the Ist defendant solely managed and was responsible, and that 
he, the 2nd defendant, though he did not resign office, in fact ceased 
to manage, and cannot be held responsible. 

" This contention is of no avaU. The 2nd defendant did not 
choose to resign when two other managers resigned, in 1872, {vide 
Exhibits IX and X of the 21st and 22nd December, 1873) but pre- 
ferred to continue in office with the 1st defendant, who is his kins- 
man, and allowed him to do what he pleased. The 2nd defendant 
of course must take the consequence. It is true that the Ist defend- 
ant undertook to do unassisted all the important work that needed 
to be done, but there is not a particle of evidence going to show 
either that the 2nd defendant disclaimed all connection with, or res- 
ponsibility for, the management of the affairs of the pagoda, or that 
the Committee contemplated or countenanced the 1st defendant 
solely managing and being liable. 

** I find unhesitatingly that both defendants were managers and 
responsible as such during the whole time covered by the plaint, 
though they did not collect and could not embezzle the funds of the 
pagoda during the space of time during which the Amin managed^ 
namely, the years 1869-70 and 71. 

" Now with regard to the 2nd issue, the report of tie Com- 
missioner and recorded evidence make it abundantly clear that the 
pagoda funds have been misappropriated, its service most insuffi- 
ciently performed, the building greatly neglected, and the general 
management disgracefully bad. 

"It is impossible to say even approximately how &r the 
embezzlement of the pagoda funds has been carried, since the 
accounts produced by the defence are wholly unintelligible and 
valueless. 

"But judging jfrom the Commissioner's report I think it 
tolerably safe to adopt the figures given by the plaintifis in the 
plaint. The plaintiff has shown great fairness in stating the income 
to be less than the Commissioner has found it to be, and his 
statement of actual expenditure may bo taken to be sufficiently 
eorrect for the purpose of this suit. 
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** I cannot approve the Commissioner's findings with r^ard 
to the stale debt and other matters, which have not been made out 
by suflScient evidence, 

" The result is, the defendants will be directed in the usual 
manner to pay up the amount stated by the plaintiffs to have been 
embezzled by them out of the yearly income of the pagoda for the 
four yeai-s 1868, 1872, 1873 and 1874, and all the costs of this suit, 
and will be dismissed from their offices." 

Against this decree, a Eegular Appeal was preferred by the 
2nd defendant. 

Jlama Row for the Appellant — In this case the 2nd^defendant 
ought not to be held liable ; though he was nominally a trustee, he 
never managed. 

[Chief Justice. — A trustee cannot exonerate himself from 
responsibility by throwing the burden on another.] 

In this case the Committee interfered and took away the 
management from his hands and began, to act itself. 

\Ckief Justice, — The Committee: is, no doubt, empowered to 
superintend, but it cannot place itself in the position of a trustee. 
Your case is that because your client was not active in the breach 
of trust of which his co-trustee was guilty, he ought not to be 
discharged from his office, and ought to be exonerated from all 
liability. A trustee cannot excuse himself on such grounds.] 

But these are not hereditary trustees. 

[Chief J^^tice. — ^How does that make any difference; when 
you once accept a trust you are bound to dischai^ it efficiently.] 

The whole case has been investigated by a Commissioner and 
powers exereised by him which the Procedure Code does not 
confer. 

[Chief Justice. — No doubt there is some irregularity of pro- 
cedure in regard to the Commission, but the parties have waived 
it by their conduct.] 

PartliasaTdary Iyengar for Jaga Row Pillay for the Res- 
pondents was not caHed upon. 

JndgmaU i-^Uth November 1S7^. 
Fer Curiam. — The view suggested is that the appellant ought 
noi to be made liable, because he did not take an active part in the 
management of tiie trust; that is not a circumstance whidi will 
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exonerate him from liability. In this case no doubt there has been 
some irregularity about the proceedings of the Commission, but the 
conduct of the appellant in accepting the evidence taken and freely 
discussing it before the Judge without raising any objection 
whatever, prevents him from raising the question here now. We 
must dismiss the appeal. 

Appeal dismissed. 

[NoU.'^As to the liability of a Trustee for the aet« of his oo-trustee» the 
leading cases of Tovmley v. iSAer&orwc, Bndg. Rep.. 35 s c. Cro. Car., 312, and 
Brice V. Stokes, 11 Ves., 319, and the notes thereon in 2 Tudor's L. C. in Eq . 
(2nd Edn.) p. 733 et seq.'\ 



W^t Ipigk Court of JHaiiras. 



APPELLATE JURISDICTION. 

Present:— SiK W. Morgan, C. J. and Holloway, J. 

Regular Appeal No. 76 of 1876. 

R. H. Pierce & A^OTumL... ..{Defendants) Appellants, 

E. Baudry k ANOTHER (Plaint^pt) Mespon dents. 

Petitions to a Judge, trying a cause, put in by persons interested in the suhjeH 
matter of the suit, though thev are not made actual parties, are privileged, 
and any statements contained therein cannot form a ground for an action 
rf libel unless malice in fact is proved. 

This was a suit for damages on account of Ubellous statements 
contained in a petition presented to the Subordinate Judge's Court 
at Tellicherry. The facts of the case are as follows : — The plaintiffs 
and defendants were merchants in Tellicherry and were carrying on 
extensive dealings with one Bavachi Kunhi Pakky who absconded 
in April 1874, leaving large liabilities. All his creditors (amnng 
them the plaintiffs and defendants) instituted suits against him, 
and during the course of the enquiry of a suit by plaintiflfe against 
him, the defendants put in a petition to the Court containing 
certain statements prejudicial to the claim and character of the 
plaintiffs, and it is with reference to them that the present suit is 
brought. The defendants pleaded that they put in the petition 
with the view of protecting their interests bond fide believing the 
statements contained therein ; that therefore they were not liable. 
The Sub-Judge of North Malabar decreed in plaintiffs' £ftvor 
relying upon the following passage in Addison on Torts. " Tf a man 
knowingly makes a false charge, there is at once actual malice^ and 
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the privilege is blown to the winds."(i) He also found that there 
was no spite entertained by the defendants towards the plaintiffs. 

The following judgment of the District Judge will give a clear 
idea of the character of the libellous matter and of the view of the 
Judge as to the law of the case : — 

" By consent of both parties the evidence taken in cognate 
suit No. 2.3 of 1874'/has been read in evidence in this suit The 
following are the fiEU3ts connected with this case. 

"Plaintiffs, who are Merchants and Agents carrying on business 
at Tellicherry and Mahe, had, in common with other local firms includ- 
ing those of defendants, large dealings with one Voyaprat Bavachi 
Kungi Pakki. In April 1874, this man absconded from Tellicherry 
leaving large liabilities. His flight led to several suits being filed 
against him by his creditors. One of these Suits No. 10 of 1874, 
was filed by the plaintiffs, who claimed upwards of nine lacs of 
rupees. Suit No. 12 was filed by defendants for rupees 18,839. 
Two other Suits Nos. 8 and 11 were filed by Messrs. Hinde & Co. 
and Mr. Got, who claimed respectively rupees 73,335 and rupees 
70,000. 

" In August 1874, while these four suits against Bavachi were 
pending, the present defendants and the plaintiffs in Suits Nos. 8 
and 11 of 1874, presented a joint petition (Exhibit A) to this Court, 
which led to the present suit. The petition is in the following 
terms : — 

" That your petitioners herein as well as sundry others have instituted 
suits in the above Court against one Bavachi Koongi Pakki, absconded ^ 

*' That the absence of the defendant in the said suits will necessitate 
those suits being xmdefended. 

" That your petitioners as well as all the other creditors of the said 
Bavachi Koongi Pakki are interested in preserving the estate of the said 
defendant to the extent and value of their claims against hioL 

''That all specio\is and plausible claims against the said defendant 
not foxmded on legal grounds tend unjustly to diminish the estate of the 
said defendant, and are therefore hostile to the interests of the said defen- 
dant's creditors. 

^' That in one of the suits filed agamst the said defendant in the above- 
mentioned Court your petitioners considers themselves prejudiced by the 
claims therein put forward. 

(1) 4thEdn.p.780. 
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** That one of the plaintiffs in Original Suit No. 10 of 1874 filed in 
the above Court did advertise in the Fort Saint Qeovge Oajietie issued on 
15th, 19th and 22nd days of September 1865, Notices Nos. 3996, 3996 
and 3997 in the following terms : — 

" ' Notice. — My connexion with the firm of Messrs. R^nand Pew 
and Baudry having ceased by mutual consent on the 1st June last, I 
have from that date established myself together with Bavachi Koongi 
Pakki at Tellicherry and Mahe (Malabar Coast) as Merchants and Agents 
imder the style of Edward Baudry & Co., Mahe and Tellicherry. 

let September, 1865. (Signed) Edward Baudry.' 

" That to the best of your petitioners information and belief, the part- 
nership as above publicly notified has not, up to this time, been dissolved. 

''That the accounts filed by the plaintiffs ka. the said suit shows 
division of the profits of the said Bavachi Koongi Pakki with the plaintii^ 
for the coffee season 1871-1872, thus indicating U continuance of the 
partnership as above notified. 

'^That one partner cannot maintain a suit against his partner alter 
the manner, in which plaintiffs have sued the said Bavachi Koongi Pakki 
in Original Suit No. 10 of 1874. 

"Further that Messrs. Edward Baudry & Co., have in the widBmi 
claimed three lacs of rupees on Bifla of Exchange numboad. 

7301 r^ 



731 
732 
780 
783 
784 
785 
786 
787 
788 
781 
782 



Corresponding to the bills, on which the Oriental 
Bank Corporation have sued the same defendant ia i ^y- 
Original Suit 13 of 1874 now pending in the same Court, 1 |f 
as abovementioned and numbered respectively. 



51 



I! 

H 

J 



« That Messrs. Edward Bkudry & Co. are the drawers of the safd Mb 
and the said Bavachy Koongi Pakki the acceptor ; that the Oriental Bank 
Corporation .the holders have sued the said aeeeptor orAj; taxi itet 
therefore the drawer's oause of wtkn has not^ accrued and camiot acdtw 
till he is decreed against in a suit on the bills. 

" ThiBt two otiier bills numbered 768' sud TS9 for the aggregate 
amount of rupees 40,000 have been sued mi' by pl^ntiffd' in the s^ 
Origmal Suit No. 40 of 1874, in like manner without amy cause of aotioa 
having accrued. 



Digiti 



zed by Google 



R. H. PIERCE & ANOTHER V. B. BAUDRT & ANOTHER. 279 

''That jour petitioners hear and believe that the Oriental Bank Cor- 
peration have obtained a decree against the said Bavachi Koongi Pakki 
in the French Court at Mahe in a suit on the very same bills mentioned 
in the immediately preceding paragraph; and that Messrs. Edward 
Baudry & Ca have not withdrawn their claim in this Court for the said 
rupees 40,000. 

'' That hence Messn. Edward Baudry k Co. have claimed rupees 
3,40,000 in the said Original suit No. 10 of 1874 on bills having no right, 
claim or title to the same. ^ 

'' That Messrs. Edward Baudry k Co. have in the said suit further 
claimed under a contract for the supply of coffee entered into with the said 
defendant on the 17th July 1873. 

" That in the said contract it was agreed between the parties thereto 
that the price to be paid for the contract coffee should be the average 
market price of coffee at Tellicherry in the week commencing the 1st 
February 1874 ; and that on the 8th February 1874 the parties to the 
said contract should add a further clause to the said contract fixing the 
price to be paid for the coffee, such additional clause to be signed by both 
the parties to the said contract 

'' That the price fixed on according to the said contract was rupees 43, 
annas 6 pw cwt ; and was determined upon on 10th February 1874. 

'' That the said additional clause so fixing the price was signed by 
Messrs. Edward Baudry k Co. and by the said defendant without the 
blue seal, which usually accompanied the said defendant's signature. 

" That the price of rupees 43-8-0 as estimated according to the princi- 
pal agreed to in the said contract is incorrect and untrue. 

" That the price during the 1st week of Februajry 1874 for good 
garbled native coffee was on an average rupees 52, annas 8. 

" That since the said additional clause to the said contract, fixing the 
price of the contract coffee at rupees 43 annas 8 per cwt. was not executed 
as agreed upon, and does not bind the said defendant, the correct average 
price, viz. rupees 52 annas 8 is the price that should have been paid by 
Messrs. Edward Baudry k Co. to the said Bavachi Koongi Pakki for so 
much of the contract coffee as was delivered to the said Messrs. Edward 
Bandrf amd Co. 

« That the said Edward Baudry k Co., acknowledge the delivery 
of 28,095 cwts. of contract coffee. 

" That the difference between the correct price and that with which 
Messrs. Edward Baudry & Co. haTO credited the said Bavachi Koongi 
Pakki is rupoes 9 per cwt. 
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** That consequently the said defendant is credited by the said 
Messrs. Edward Baudry & Co. with rupees 2,53,855 less than the said 
defendant is entitled to. 

"That since rupees 52-8*0' was the price of the contiact coffee, the 
damage, which the plaintiffs in the said suit to have sustained through 
loss of profit, on non-deliyered coffee, could not have been incurred, and 
the item under this head in plaintiffs' accounts amounting to rupees 
1,00,000 should be disallowed : 

" That under the following account » 

BS. A. p. 
Amount sued on bills with no cause of action... 3,40,000 

Deficient credit on delivered coffee 2,62,855 

Damage through lo8s of profits alleged to have 

been sustained 1,00,000 



Total Rupees... 6,92,855 

■ ^ 

It appears to your petitioners that apart from the matter of the 
partnership existing betwoeu the parties to the said suit, the claim of 
Messrs. Edward Baudry & Co., in the said suit is over-estimated to the 
extent of rupees 6,92,855. 

Wherefore your petitioners pray to direct the Court's attention to 
whether or not the partnership existing between the parties to the said 
suit is an effectual bar to the progress of the said suit in its present form, 
and if the Coiu*t be of opinion that the said suit between the partners 
can proceed, then whether or not the claim shown above amounting to 
rupees 6,92,855 ought to be expunged from the plaint. Moreover your 
petitioners humbly suggest to the Court the advisability of summoning 
your petitioners and others to speak to the above facts at the hearing of 
the said suit, or of allowing your petitioners to appear at the hearing <^ 
the said suit by coimsel, who may represent their interests and summon 
witnesses in support of those interests." 

"Plaintiffs assert that paras. 4, 6, 7, 10, 11, 12, 13, 14, and 18, 
contain false, malicious and defamatory allegations. 

" As regards the statement in the 4th para, defendants explain 
that they meant no more than to say that plaintiffs' claim on the 
bills referred to in paras* 10 and 11 of the petition was not founded 
on a legal ground of action, though at first sight the claim appeared 
a right one and could be supported by plausible argument There 
is nothing to support defendants* statement that the 4th pira. in the 
petition refers only to plaintiffs' claim on the bills. The assertion 
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appeals to me to embrace also the other claims brought forward by 
the plaiutiffs in their suit against Bavachi, which are adverted to in 
paras. 9 and 25 of the petition. The sentence "all specious and plau- 
sible claims against defendants not founded on legal grounds, which 
tend unjustly to diminish the estate of the defendant" (Bavachi) 
clearly conveys an imputation that plaintiffs have brought forward 
claims, which have a fair outside appearance but are not based on 
lawful grounds, the effect of which claims is to enable plaintiffs to 
obtain a larger share out of the estate of Bavachi than they are 
justly entitled to and thus deprive other creditors of Bevachi includ- 
ing defendants, of their share in the estate. The sentence is clearly 
defamatory. 

"The 10th, 11th, 12th, 13th, and 14th paras, in the petition 
charge plaintiffs with claiming 3,40,000 rupees without a right claim 
or title to the same. This amount is claimed by plaintiffsi on bills 
drawn by them and accepted by Bavachi, The Oriental Bank 
Corporation were the holders of the tills. It is admitted that before 
the date of the petition aYid of the suit by plaintiffs against Bavachi 
the bank had sued the latter for 3 lacs on the same bills in this Court, 
and for 40,000 rupees in the French Court at Mahe, where a decree 
for tJho amount was obtained. Petitioners contend that plaintiffs 
were not entitled to sue Bavachi on the same bills. The question is 
not free from difficulty. Authorities may be cited for the position 
that a drawer cannot sue the acceptor until after payment by the 
foimer to the holder. Other authorities may be quoted to shew 
that as soon as the drawer is under actual liability, he may demand 
to be exonerated. Again some authorities look upon the drawer as 
surety for the acceptor. If so his right to sue the latter would only 
arise on payment by him of the debt (see Sec. 140 of the Indian 
Contract Act). It is however unnecessary to decide theat questions 
in the present suit. It is sufficient to say that they are questions, 
upon which a difference of opinion prevails, and, in such circum- 
stances, I shall not be justified in holding that petitioner's statement 
that plaintiffs sued on the bills having no right claim or title to the 
same is groundless. There is nothing to sustain the inference 
drawn by plaintiffs that petitioners intended by this paragraph to 
impute to the plaintiffs fraudulent connivance and collusion with 
Hie Bank in suing on the bills. 

" As regards the statement in the 18th para, in the petition 
it iz difficult to say whether the petitioners intended by it to impute 

96 
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that the signature of Bavachi to the additional clause in tbe contract 
was forged by plaintiffs. It appears to me that the para, is suscep- 
tible of two meanings, one that the signature is a forgery because 
the clause does not bear the blue seal which usually accompanied 
Bavachi*8 signature ; the other that the absence of the seal renders 
the signature liable to suspicion. 1 incline to the opinion tbatthe 
latter is what the petitionee intended to express. 1 find therefore 
that the petitioners did not intend to impute forgery to plaintiffs. 
This however will not relieve them from the charge of having exposed 
the plaintiffs to a suspicion of having forged the signature. 

"This brings me to the question whether the statement in tlie 
petition that Bavachi's seal usually accompanied his signature, is 
false. PlaintifTs 3rd witness Mr. Yonge, one of the parties who 
signed the petition and who dealt with Bavachi for about ? years, 
states that the contracts he had with Bavachi did not bear a blue 
seal. Plaintiff's 8th witness, Mr. Got, states that Bavachi was not 
in the habit of affixing his seal to contracts made with hira. Mr. 
Ross, of the Oriental Bank, Plaintiff's 2nd witness, however states 
that Bavachi's chafts and cheques bore his blue seal. I find there- 
fore the statement that the blue seal " usually" accompanied 
Bavachi^s signature is not strictly accurate, 

" The 6th and 7th paras, in the petition assert the existence 
of partnership between one of the plaintiffs and Bavachi. Now it is 
a fact that the FoH St.. George Gazette of 15th, 19th, and 22Dd 
September 1865, did contain a notice in the form given in the peti- 
tion but without the signature "Edward Baudry." Plaintiffs 
counsel states that the notice refers to some arrangement betweea 
1st plaintiff and Bavachi'a father, Kunhi Paki. However this may 
be, there is nothing to shew that a partnership did exist between 
1st plaintiff' and Bavachi at or about the date of this petition. The 
conduct of the alleged partners and the conduct of third paitiesin 
their dealings with them furnish the best evidence as to the 
existence or non-existence of partnership. There is ample evidence 
on the record to shew that plaintiffs and Bavachi made contracts 
with each other. This is admitted by Mr. Got, plaintiff's 8th wit- 
ness, by plaintiff's 3rd witness, Mr. Yonge, and plaintiff^s 6th wit- 
ness, Mr. Algar. They admit also that they dealt with Bavachi 
" as Bavachi," and not as partner of plaintiffs, and it is in evidence 
that in suits brought by defendants, by the firm of 3rd witness and 
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by Mr. Got, after Bavachi's flight to recover money due by him, 1st 
plaintiff was not made a party. Plaintiff's 2nd wicness, the attorney 
and 4th witness, the agent of the Oriental Bank Corporation with 
whom both plaintiffs and Bavachi had large transactions, state 
distinctly that they wei-e not partners and that their accounts were 
kept separate. Mr. Yoiinge, who has been trading on this Coast for 
about seven years, status that he was not aware of the partnership 
until he saw the Fort ISL Georye Gazette shortly before the date of 
petition. Mr. Algar who states that he heard of the partnership in 
18G.5, states that he dealt with Bavachi until his disappearance in 
1874, " as Bavachi" that the latter dealt with plaintiffs, that be did 
not believe that Bavachi couM do anything to bind plaintiffs 
without their consent, and that at the time he put in the 
petition " ho had no belief whatever on the subject of the 
partnership existing validly. Mr. Got, who has been long 
trading on this coast, admits in his examination as plaintiff's 
witness that before he sAw a copy of the notice shewn to him 
by Mr. Algar shortly before the date of the petition he did not 
believe that there was a partnership and that by his petition he 
meant only to ask the Court to inquire whether there was or was 
not a partnership and that he did not mean to assert that there was 
such partnership. Petitioners in para. 7 of the petition point to 
the accounts filed by plaintiffs in suit No. 10 of 1874, as sbewiug 
a division of profits between plaintiffs and Bavachi. I have 
referred to the accounts and they are quite consistent with 
plaintiff's explanation that about 4 four shipments entered in the 
accounts under 30th June 1872^ were special transactions, in which 
plaintiffs were entitled to half the profits. These solitary joint 
transactions will not constitute plaintiffs partners of Bavachi. I find 
therefore that at the date of the petition defendants and the other 
petitioners were aware that no partnership existed between 1st 
plaintiff and Bavachi, and that the statement that such partner- 
ship did exist was a false statement.^ 

"One awkward circumstance connected with this statement is 
the fact that the petition represented the notice in the Gazette as 
signed by 1st plaintiff, while in fact it bears no signature. Mr. 
Algar states that he discovered the notice in the District Court, 
that he made a copy of it, that the copy did not bear a signature, but 
that he was certain that it was caused by a clerical error and that 
he attached the signature to the copy. I see no reason to doubt 
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the correctness of this' explanation, for it would be difficult to 
believe that the signature was wilfully attached, which is quite 
'inconsistent with the petition pointing to the very page of the 
Gazette on which the notice was to be found. 

" It now remains to determine whether the statements contained 
in 4tb, Cth, 7th, and 18th paras, were false statements published 
by petitioners maliciously in order to injure the reputation of 
the plaintiffs, or whether petitioners acted hoiid Jide and under 
circumstances under which their statement of the said matter 
was privileged. 

''To constitute statements contained in a petition presented to a 
Court of Justice privileged, it is essential that the Court should lie 
competent to entertain the petition, that the petitioners should be 
immediately concerned in the subject matter to which it relates, and 
that the communication should be made for the purjK)se of protecting 
their own interest in the full belief that it is true. In the present 
case the Court had obviously no power to entertain the petitioi:. The 
petitioners were not parties to the suit in reference to which the 
petition was presented and not being parties they could not l)e pre- 
judiced by any decree, which might bo passed in that suit. The 
Civil Procedure Code provided them with ample security against a 
decree obtained by fraud or other improper means. This petition 
containing opinions on the merits of a suit between third parties^ 
declaring what amount plaintiff is entitled to recover, directing the 
Court's attention to certain points in the plaint, and suggesting to the 
Court the " advisability" of summoning the petitioners and others 
to speak to the facts in the petition is to say the least of ii wholly 
indefensible. Had the petitioners reasonable ground to believe that 
their petition would be entertained ? Their own evidence shews 
that they had not. Exhibit III is the opinion of a Barrister in 
Madras, who was consulted by petitioners before the date of the 
petition. It is produced to she^ that the petition was not present- 
ed recklessly. The Barrister informed them that the petition 
would not be successful and that it probably would be dismissed, 
but that the object of the petitioners would be satisfied, viz., to pnt 
the Court on its guard against a double decree for the same dis- 
honored bills. The petition was dismissed by the late Sub-Ju(^ 
who passed the following order. ' This petition containing no section 
of the Code and coming from persons, who are no parties to the 
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Suit No. 10 of 1874, cannot be attended to. In a suit between 
two parties the attempt of these third parties to be heard in an 
indirect way is wholly improper and cannot be allowed.* De- 
fendants' pleader contends that it was competent to the Court under 
Sec. 9 of Act XXIII of 1861, of its own accord to cause any 
person to be summoned and examined as a witness and that the 
petitionei-s were justified in requesting the Court to exercise that 
power. I am unable to assent to this doctrine. The Court under 
the Civil Procedure Code no doubt possesses large discretionary 
powers in reference to matters before it, but this will not warrant 
third parties coming forward and suggesting to the Court the 
advisability of exercising such power. The opinion Exhibit III 
tends to show that petitioners did not entertain any rensonable hope 
that the Court would summon the petitioners to speak to the state- 
ments in the petition and that their real object was to direct the 
Court's attention to matters alleged in the petition when disposing 
of plaintiffs suit. I have already expressed my opinion that the 
petition was wholly unjustifiable. 

" I have before observed that it is essential to the existence of 
the privilege that the communication should be believed to be true 
by the party making it. I have shewn that portions of the state- 
ments were untrue. 'If a man' observes Addison, * knowingly makes 
a feJse charge there is at once actual malice and the privilege is 
blown to the winds/ (i) 

"In justice to the defendants and other petitioners I must 
observe that there is nothing to induce one to believe that they 
were actuated by motives of personal spite or ill-will when making the 
communication or that their object was to libel the plaintiffs. The 
true object was no doubt to obtain as large a share out of the debtors 
estate as possible. This object could only be eflected by depriving 
plaintiffs of all share or by considerably diminishing their share in 
the same estate. The petition was made to protect the interest of 
the petitioners, but that interest was to be protected by injuring 
that of plaintiffs. Whether the petitioners therefore intended to 
libel the plaintiffs or not the effect of the statements was to 
libel them, the law therefore implies malice, which in its legal 
sense * is a wrongful act done intentionally without just cause 
or excuse.' 

(1) 4thEdii.,p«7S0. 
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" I find therefore that the statements in paras. 4th, 6th, 7th and 
18th of the petition were false, malicious and defamatory and that 
they were not privileged by the occasion." 

Against this a Regular Appeal was preferred. 

Mr. &hephard for the appellants. The Judge finds that there 
is no malice in fact ; the appellants made the statements to protect 
their interests, as they also had a claim against the absconding ^pex- 
son, and their statements are privileged. 

The respondent being an insolvent, Mr. Brooks the Official 
Assignee was made a party but did not appear. 

Their Lordships delivered the following 

Judgments :— 27th November 1876. 

Sir W. Morgan, C. J. — It is very important that in a country 
like this, where fraudulent suits are conducted affecting the lights of 
absent parties, that the rule allowing the intervention of strangers 
should not be too strictly construed. Of course this rule ought to 
be fairly limited and should not be carried to the extent of allowing 
strangers to put in petitions containing slanders, for that will be 
simply a gross abuse of the rule. Can it be suggested then that 
the person concerned here was in the condition of a perfect stranger, 
who had merely the intention of libelling. It is very clear that he 
had an interest in the litigation and was one of the several 
merchants who had claims against a defaulting merchant and had 
brought suits for the enforcement thereof. Each creditor had an 
interest in seeing a fair distribution of his debtor's property, and in 
particular they were interested in seeing that one of their number 
does not recover, on an exaggerated statement of his claim, when 
the result will be that he having a preferential claim over the other 
creditors will entitle himself to discharge his claim in full and sweep 
away all the assets of the debtor. A person in the position of the 
defendants had therefore a substantial interest in seeing the litiga- 
tion fairly conducted by his rival claimants. Whether under the 
code the defendants could have claimed to be made parties it is not 
necessary now to determine. They put in a petitipn containii^ 
certain facts, and it may be that there are sonoe misstatements in it ; 
their purport is to show that the claim of the^plaintiflfe is a much 
larger one than they are entitled to. The Court below has deter- 
mined that there exists no malice on the part of the defendants. 
It then comes to this; a man who has an interest in the subject 
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matter of a litigation puts into the Court a petition containing 
certain allegations relevant and material some of which are unfound- 
ed; such a person, it seems to me, does nothing to render him 
deserving of damages. The judgment of the Court below should 
therefore be reversed. I do not mean by this to justify the allega- 
tions contained in the petition, K the Court had rejected the 
petition saying that it contained irrelevant and impertinent allega- 
tions, then it would have performed a fair duty, but it becomes a 
different thing to say that this is a libel. 

HoLLOWAY, J. — I am of the same opinion. The judgment of 
the Judge is not justified by his own finding. The question of 
privilege is dealt with in this manner. The Judge thinks there is 
no privilege and bases his judgment upon a passage in Addison on 
Torts(i) which is a reproduction of the 2nd resolution of Lord Coke 
in the reports Vol. 4, p. 14 (b.)(2) That has been doubted by 
several eminent lawyers. As to the privilege itself, it is based upon 
a principle of public policy. Of this there are two sorts ; one is the 
complete privilege which exists in the case of persons who come 
forward to give evidence, &c., and who are not liable in an action 
for damages even if they make false statements maliciously. The 
other is the partial privilege which excuses certain persons where 
there is not express malice. It is doubtful whether the defendant 
here is not entitled to the complete privilege, and I am not pre- 
pared to decide that he will not be. However that may be, there 
is another ground for reversing the judgment of the Court below. 
The Judge finds that some of the statements are not true, and that 
though there is not express malice, there is at any rate malice in 
law. That will be enough only where no privilege of any kind 
exists, and in cases where there is privilege, the term malice means 
express malice in fact. If then there is a privilege in this case, the 
person will be clearly protected. What then is the principle of the 
decided cases on this point. Is it not this. — If a person has a pub- 
lic duty to perform and makes certain statements in the perform- 
ance of that duty, though these are false and defamatory, he is com- 
pletely privileged ; if a person acting in the protection of his own 
interests makes certain statements without malice, he is privileged. 
The case in question is exactly this latter one. It is a case in which 
the man is only acting in the protection of his own interests. One 

(1) 4tb Edn., p. 780. (2) Cutler y. Dixon. 
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of the creditoi-8 of an absconding merchant brings an action, and 
would have swept away all his assets if he succeeded leaving 
nothing Tor the other creditors, and in such a state the other 
creditors interfere and make certain statements. I think nothing 
can deprive them of this privilege but express malice, and there is 
no pretence for saying that there is express malice. I have no 
doubt thfe action does not lie. The minor privilege is certain, 
though I am not perfectly satisfied as to the complete privilege. 
The judgment of the Court below should be reversed and the 
original suit dismissed. 

Appeal allowed. 



Wxt §igk €onxt of iHairas. 



APPELLATE JURISDICTION. 

Present: — HoLLOWAY and Kindersley, J. J. 

Special Appeal No, 698 of 1876. 

EswARAPPEN & ANOTHER {DefendanU) Appellants. 

Venkatesappa (Flaintif) hespondent. 

Where a suit is struck off the file on the parties agreeing to go to arbitration 
it cannot be restored again. Any other suit in respect of the same matter 
should be either bused upon ike award or should be in the form af « 
actum for damages for refksing to go to arbitration. 

This was for the revovery of Rs. 747 and odd being the amount 
of principal and interest due upon a settlement of accounts between 
the plaintiff and defendants. The facts of the case are briefly as 
follows : — In September 1871 the plaintifi* sued defendants for the 
amount due under the settlement of accounts which is the basis of the 
present suit. In February 1872 a razinamah was filed, under which 
the parties agreed to refer their disputes to arbitration, and asked 
that the case might be struck oiF the file. This was accordingly done. 
The defendants, however, refused to go to arbitration, and an 
ox parte award was made in favor of the plaintiff. The defendants 
not having paid the amount tfwarded, the plaintiff brought this suit 
upon the original cause of action. The defendants, among other 
things, objected to the very institution of the suit on the ground 
that the agreement to get the disputes settled by arbitration, owing 
to which the suit was struck off the file, was a bar to the suit. The 
District Munsiff of Bellary investigating the case upon the merits 
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decided this objection also in the plaintiffs favor and gave a decree 
as prayed for. 

The following is extmcted from his Judgment: — 
" This is a singular and peculiar case. Plaintiff brought a suit. 
Defendants repudiated the claim. Before the truth of the claim 
was investigated, the parties agreed to abide by the award of a third 
person, and had the suit struck off. Subsequently the defendants 
refused not only to go to the man appointed to settle the dispute, 
but. also to pay the amount awarded by him. Upon this, the plain- 
tiff brought this suit. Defendants now object that the suit is 
opposed to law and deny the claim, but they admit the genuine- 
ness of the rajenamah filed in Court. Sec. 98, Act VIII of 1859, 
provides that * if a suit shall be adjusted by mutual agreement or 
compromise, or if the defendant satisfy the plaintiff in respect to 
the matter of the suit, such agreement, compromise, or satisfaction 
shall be recorded, and the suit shall bo disposed of in accordance 
therewith.' As the suit No. 622 was not withdrawn under Sec. 97 
of the Act,^there was no necessity for plaintiff to obtain permission 
to bring a fresh suit. As both parties have, on mutual agreement, 
caused the former suit to be struck off under Sec. 98, and as the 
defendants have failed to perform the said agreement. Sec. 98, will 
not prevent plaintiff from bringing a fresh suit. It has been held 
by the Full Bench of the Agra High Court, in Ameer Begum v. 
NooT Begum, that * when a compromise has been effected, and a 
party allowed to withdraw his suit under Sec. 98, Act VIII of 
1859, if the compromise has not been acted u[»on, the plaintiff is 
restored to his original right of action. If acted on, either in 
whole or in part, the plaintiff cannot be restored to his original 
right of action, but may bring a suit for the performance of the 
condition uncomplied with.* (1 Agra High Court Report, F. B. R, 
page 1.) In the present case, the defendants have failed to go to 
Chennabassappah for decision as agreed upon. This has restored 
the plaintiff to his original right of action. The suit may, therefore, 
be taken to have been rightly instituted. If it be supposed that 
the person appointed by both parties was at liberty to decide 
ex parte, if the defendants did not appear ; and that both parties 
were bound by that award, this suit may be considered to have been 
instituted under Sec. 327 of Act VIII of 1859 ; because that person 
awarded, on the 4th December 1873, that the defendants should 
pay plaintiff rupees 553 with further interest ; because this sum is 

37 
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equal to the principal sum claimed in this suit and in suit No. 662 ; 
and because the present suit has been instituted within six months 
of that award. It is argued that the present suit is inadmissible 
under Sec. 2 of Act VIII of 1859, inasmuch as the claim is based 
on a cause of action previously settled. The former suit was not 
disposed of upon investigation ; nor was it mentioned in the razi- 
namah put in by both parties that there was nothing to be paid by 
defendants to plaintiff, so Sec. 2 is not applicable to the present 
suit. The fact that the defendants agreed by means of a public 
document to abide by the decision of a third person in regard to 
plaintiff's claim, that they caused the suit be struck off; and that 
they afterwards refused to perform the conditions is suflScient to 
deem that they have defrauded the plaintiff. The defendants* 
allegation that they were not sent for either by plaintiff or by 
Chennabassappah is utterly false and improbable, as the postal 
report shows that the defendants refused to receive the notice 
given by Chennabassappah ; and the 1st defendant himself says that 
he refused to receive the letter written by Chennaba3saj)pah. The 
defendants say that they are not willing to have the matter again 
investigated and decided by Chennabassappah even now. This 
clearly shows that the defendants intended to defraud the plaintiff. 
'No body has ever been able to define what fraud is, because it is 
so multifarious, so accommodative, that it adapt* itself to various 
circumstances, Franks v. Weaver, (8 Law Times 511.) And in 
cases of fraud it is the province of Equity to undo the transaction and 
replace the parties in their former situation' {Daubiiry v. 
Cockbum, 1 Mer. 644; Goldsmith's Equity 167.) So, it must be 
held that the fraud on the part of the defendants has restored 
the plaintiff to his original right of action. If it, however, be 
supposed that the plaintiff is entitled only to the amount deter- 
mined by the person appointed by both parties, that amount is 
the same as the amount which the defendants had agreed to 
pay before Suit Na 622. The arbitrator's award must be considered 
to be right. The defendant's assertion that Chennabassappah has 
shown partiality because the plaintiff is indebted to him, appears 
very improper; for, when the defendants' property was attached 
before decree in the former suit, they examined the same Chennabass- 
appah as their witness to show that they were not going to dispose of 
their property ; and afterwards they agreed in that suit to abide by 
his decision, go it is proper that they should be bound by hi* 
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decision. Moreover, if the parties agree to have their dispute 
settled by a third person, one of them cannot afterwards refuse to 
abide by the decision of that person (Vide the Judgment of the 
Privy Council, in Pestonjee Nusserewavjee v. Mcmeckjee, 3 Mad : 
Jurist 378.)(i) The plaintiff can seek redress for the defendants fraud 
only in two ways : — 1st by getting the withdrawn suit revived, 
2nd)y by recovering the amount fixed by the person appointed by 
both parties. The plaintiff appears to be right in adopting the 
former course. As no decree was passed in the former suit, there 
is no ground to apply for a review under the provisions of 
Chap. XI, Act VIII of 1859. So it is right to revive the 
former action by means of a fresh suit. If the plaintiff had 
adopted the second mode by suing under the award of the pun- 
chayetdar, the defendants would have had opportunity to object 
that the award was an ex-parte decision, and that it was tainted 
with partiality; and if the punchayetdar's award had not been 
upheld, the plaintiff would have no right of appeal under Sec. 327 
(1 Bom"bay H. C. Rep., p. 184.) The present suit has afforded great 
opportunities to the defendants. If the plaintiff had sued under 
Sec. 327, the only question for determination would have been 
whether the award was duly made (TV Madras H. C. R. 119) and 
the defendants would have had no right to move for the investi- 
gation of the matters merged in that award. Now that is not the 
case. All the matter that would have been enquired into if the 
withdrawal motion had not been filed in the former suit, is now 
investigated. For all these reasons I find for the plaintiff and 
against the defendants on the 1, 2, 3, and 4th Issues and determine 
that the suit has been rightly instituted in its present shape, and 
that there are no provisions of law that are repugnant thereto." 

In appeal the District Judge being of opinion that the plaintiff 
was, under the circumstances, either entitled to get an award 
ex parte, or to fall back upon the original cause of action, confirmed 
the Munsiff's decision. 

The following is from his Judgment : — 

" It was urged at the hearing of the appeal that the revival of 
the suit was barred by Sees. 2 and 97. But it is quite clear that 
the razinama must be regarded as a new agreement which gave a 
fresh cause of action, and as there can be no question that the de- 

(1) 1 Madras H, 0. Bep., p..l83, confirmed on appeal, 12 Moore's I. A.; p. 112, 
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fendants obstructed the contemplated arbitration, the result was 
either that the plaintiff was entitled to call upon the referee to pro- 
ceed to a settlement ex parte, as in point of fact he did, or the status 
quo ante was restored and he could claim to fall back upon the 
original cause of action. The plaintiff's assent to the striking off of 
the original suit having been given on the faith of the defendants* 
agreement to abide by the arbitrator's award, it would manifestly be 
unfair to allow the latter to recede from his agreement, and as the 
defendant had notice to appear at the settlement and saw lit to dis- 
regard it he has no ground to consider himself aggi-leved if the Court 
adopts the conclusions arrived at by the arbitrator. As regards the 
Law of Limitation it is onl}'- necessary to say that even if the case 
were to be decided upon the basis of tlie original cause of action 
(the account stated) the plea would be of no avail. Tliere was an ad- 
justment of accounts and promise to pay in May 1871. Article 62 
would apply, and the suit would therefore be in time. TLe plaintiff 
was unquestionably entitled to interest." 

A Special Appeal was thereupon preferred. 

The Advocate General for the appellants. This suit having 
been struck off the file, another suit cannot be brought on the same 
cause of action. If there was a valid award by arbitrators, the 
plaintiff ought to have either filed the award under the provisions 
of the Code, or ought to have sued upon the award. 

Judgment :—27th October 1876. 
The judgment of the Court below is substantially correct, 
but the grounds on which the decision goes are wrong. The 
Munsiff points out two alternatives in the case, one is suing upon 
the award, and the other suing upon the original cause of action, 
but it should be observed that these are not the only alternatives. 
It has been decided over and over again that if a man chooses to 
substitute a domestic tribunal for the ordinary and more expensive 
tribunals of law, viz., Courts of Justice, and refera his matters for 
arbitration, he cannot go back to a Court of law afterwards. That 
being so, what the plaintiff should have done here was no doubt 
to have sued for the amount allowed in the award by his own 
man, and then it would be nothing but a gross fi^ud on the part of 
the defendants to say that they refuse to pay the sum. The amount 
sued for is the amount given under the award and that setties the 
question. This case might have been made also to present another 
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aspect. It might have been brotight as an action for damages for 
refusing to go to arbitration, and the measure of damages would be 
the amount that would liave been awarded had the arbitration gone 
on. In either view of the case, the judgment of the Courts below 
is substantially correct, and this appeal must be dismissed. 

Appeal dismissed. 

\_Note. — See Nagasawmy Naik v. Rungasawmy Naik, 8 Madras H. 0. Bep., 
p. 46 ; and Koegler v. The Coringa Oil Co., (Limited), 1 I. L. R., (Calcutta) 
p. 42.] 



-•- 



Wat ligh Court ct IHabrasf. 

— ♦- 

APPELLATE JURISDICTION— FULL BENCH. 
Present:— Sm W. Morgan, C. J., Holloway & Kebnan, J. J. 

In the matter of an appeal from the District Magistrate of Godavery to the 

Sessions Judge qf Qodavery, 
The Rakapully and Badrachellum taluqs though they form a portion of the 

Godavery District, do not in the present state cf things come within the 
jurisdiction of the Sessions Judge, 

On the point referred to in the Head note, the Full Bench 
delivered the following judgments : — 

Sir W. Morgan, C. J. — These two taluqs formerly did not form 
a part of the Madras Presidency, and were transferred by the 
Governor General to this Presidency. The question now is whether 
these taluqs have become part of the Sessions Division in which Mr. 
Brandt has appellate powers, and I think that, though they may 
form part of the Godavery District, they cannot form part of 
the Sessions Division over which Mr. Brandt has appellate and 
original jurisdiction. It does not seem to me that the eflFect of the 
Laws Local Extent Act and the Schedules District Act is to work 
the attachment of these taluqs to the Godavery Sessions Division. 
It may be that these places should be treated as part of the 
Godavery District but for the exercise of Appellate Jurisdiction by 
the Sessions Judge, it is necessary that these taluqs should form not 
only a part of the Godavery District but also of the Sessions Division* 
Nothing has been done to constitute these taluqs a portion of the 
Sessions Division, and I think, therefore, that the Sessions Judge 
held rightly that he had no jurisdiction to hear the appeal. 

HoLLOWAT, J. — I am of the same opinion. * I think the recital 
in the Schedule Districts Act brought these taluqs within the juris- 
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diction of the District Magistrate of Godavery, but unless it is that 
the jurisdiction of the District Magistrate and Sessions Judge has 
been declared conterminous, the latter officer cannot have jurisdic- 
tion. It does not follow that everything within the Magisterial 
Division is within the Sessions Division. We have but one Magis- 
trate in Malabar and two Sessions Judges there. Till of late we 
had two Sessions Judges in Tanjore and only one Magistrate. The 
practice therefore of the Presidency is that the two districts are not 
necessarily conterminous. There is also a strong presumption 
againnt this from the whole tenor of the Schedule Districts Act. 
Its object is to enable the Government to declare what law shall 
govern particular districts specified therein and what officials should 
have jurisdiction there. I do not think that because the Magistrate 
has jurisdiction over these taluqs, the Sessions Judge has. There is 
nothing whatever in the Acts in force to show that Mr. Brandt's 
jurisdiction extends to these taluqs. I must add that I feel a 
melancholy satisfaction in saying that the Schedule Districts Act has 
brought about the confusion which I predicted. 

Kernan, J. — Sec. 6 of the Schedule Districts Act empowers 
the Local Government to appoint officers to administer Civil and 
Criminal Justice in the places mentioned in the Schedule, and it is 
within the power of Government to declare that the District Judge 
shall be also the Sessions Judge. 
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Ike §igk Cotirt of ^H^ibrns. 

♦ — '■ 

APPELLATE JURISDICTION. 

Present :— Sir W. Mobgan, C. J. and Hollow at, J. 
Special Appeal No. 670 of 1876. 

Shabiu Nair {Plaintiff) Appellant, 

The Zamorin of Calicut & another... (Dc/^».) Respondents. 

A notice under Sec- 236(1) qf Act Vm of 1859, not to pay a debt until 
fu/rther notice, cecues to have effect when the execution proceedings are 

struck off the file. 
QuAEBE, whether the word " debt" in Sec. 236^1) does not mean a definite, ascer* 

tained deht. 

This was a Special Appeal from the judgment of the District 
Court of South Malabar. The facts fully appear from the following 
judgment of the District Judge : — 

"Plaintiff, as purchaser of the decree-holder's right in Original 
.Suit 158 of 1867, sues to recover rupees 1,999-10-10, being part of 
the amount due to 2nd defendant from 1st defendant for improve- 
ments under the decree in Original Suit 50 of 1869 with interest 
from the date when the said amount was paid to 2nd defendant 
by 1st defendant although the same had been previously attached 
and sold. 

" The main contentions of the defendants are that the value of 
improvements due to 2nd defendant by 1st defendant not being 
ascertained was not a debt within the meaning of Sec. 236(1) of the 
Civil Procedure Code at the date of attachment by the decree-holder 
in Original Suit 158 of 1867, and that the attachment was dis- 
solved by the application for execution being struck off the file. 

" The District Munsif dismissed the suit on the ground that 
when the amount due to 2nd defendant by 1st defendant was paid 
the attachment relied on by plaintiff was not in force. 

(1.) Section 236 of Act VIII of 1869 is as follows :— 

" Where the property shall oonsiit of debts, not bein|; negotiable instru- 
ments, or of shares in any railway, banking, or other public company or corpo- 
ration, the attachment shall be made by a written order prohibiting the creditor 
from receiving the debts, and the debtor from making payment mereof to any 
person whomsoerer, until the ftirther order of the Court, or prohibiting the 
person in whose name the shares mav be standing from milking any transter of 
the shares or receiying payment of any dividend thereof, and the manager, 
secretary, or other proper ofBcer of the company or corporation from permitting 
any sn^ txansfer, or making any such payment until such further order." 
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" Plaintiff appeals. 

" The facts of this complicated case appear to be as follows : — 

"On the 6th February 1868 one Eresha Menou obtained 

a money decree against the 2nd defendant in Original Suit 158 of 

1867 in the Temelprom Munsif s Court. 

" On 31st March 1870 1st defendant obtained a decree s^inst 
2nd defendant for recovery of certain land on payment of the kanom 
and value of improvements in Original Suit 50 of 1869 on the file 
of the Subordinate Court. 

" On 22nd August 1870 the decree-holder in Original Suit 158 
of 1867 applied for execution and for attachment of the debt due 
by 1st defendant to 2nd defendant in Original Suit 50 of 1869. 
That application was granted, and on 24th August 1870 an injunc- 
tion (D) was issued to 1st defendant prohibiting him from paying 
money to 2nd defendant. But on 30th September 1870 the appli- 
cation for execution of the decree in Original Suit 158 of 1867 was 
struck off the file (I). 

" The result of this seems to me to be that the injunction was 
ipso facto dissolved on 30th September 1870, and moreover I doubt 
whether there was at the date of attachment any debt that could 
be attached, for I find from E that the value of improvements due 
by 1st to 2nd defendant was not ascertained until 18th January 
1872 by the Commissioner. 

"The next proceedings taken by the decree-holder in Original 
Suit 158 of 1867 were on 16th October 1873 again to apply for bji 
order of attachment of the 2nd defendant's rights to improvements. 
On 27th October an order was issued, not in the form of an injunc- 
tion under Sec. 236 of Civil Procedure Code, but in the form of an 
order attaching immoveable property. That order was executed by 
aflixing a copy to 2nd defendant's land, and, on 6th December 1873 
2nd defendant's right to improvements, amounting to 1,785 
rupees, &c., was sold to Achuda Menon. 

" No objection was taken by 2nd defendant and I think I must 
take it that 2nd defendant had full notice that port of the debt 
due to him amounting to rupees 1,785, &c, was sold to Achuda 
Menon, and that he had no right to receive this money from 1st 
defendant. 

" Achuda Menon obtained a sale certificate on 15th January 
1874 (A) and on 23rd May 1874 transferred his right to plaintiff (B). 
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"On 8th June 1874 plaiiitiflf as representing 2nd defendant 
applied for tho v^lue of Improvements due to 2nd defendant by 1st 
defendant under the decree in Original Suit 50 of 1869 (C). On 
J'ird June 1874 a notice (F) was sent to 1st defendant and on 7th 
July 1874 plain tifl**s application was rejected on the ground 
that the decree had been fuJiy satisfied, and an adjustment of what 
was due to 2nd defendant by 1st defendant certified to the Court. 
Plaiutiff brought the present suit on 6t'i July 1875. 

" It seems to me impossible to say that 2nd defendant acted 
honestly in this matter. Adjustment of the decree in Original 
Suit 50 of 1809 does not appear to have been certified to the 
Court until the time when plaintiff was applying for execu* 
tion and I must take it that the money if paid to 2nd defendant 
by 1st defendatit was paid at a time when 2nd defendant knew he 
could not receive it. 

"I can find no ground for coming to the conclusion that 1st 
defendant knew of t1 e attachment and sale to Achuda Menon when 
lie paid the money to 2nd defendant. Had the order of 27th 
October 1873 been in the form of an injunction under Sec. 236(1) 
of I he Civil Procedure Code, he would have had proper notice, but 
there is nothing to shew that he knew of the sale until 23rd June 
1874 (c), and it does not appear when the money was paid to 2nd 
defendant in adjustment of the decree. The aJjustment was edi- 
fied to the CourL by 2nd defendant on the 10th June 1874 and by 
Ist defendant on 21st July 1874. In these circumstances I cannot 
hold 1st defendant liable. 

" The decree of the Lower Court must be reversed, and there 
must be a decree r gainst :fnd defendant for the amount claimed 
with interest from the date of plaint to date of execution. The 
2nd defendant must pay the plaintiff's costs in this and the Lower 
Court and the Ist defendant will bear his own costs." 

Against this judgment a Special Appeal was preferred. 

(1) Section 236 of Act Vm of 1859 is as follows :— ' 

" Where the property shall consist of debts, not heint^ negotiable instm- 
ments, or of shares in any railway, banking, or other pnbhc company or corpo- 
ration, the attachment shall be made bj a written order prohibiting me creditor 



from receiving the debts, and tho debtor from making payment uiereof to any 
person whomsoever, until the farther order of the Uourt, or prohibiti — "^'"" 
person in whose name the shares may be standing from making any tram 



person whomsoever, until the farther order of the Uourt, or prohibiting the 
person in whose name the shares may be standing from making any transler of 
the shares or receiving payment of any dividend thereof, and the mana^^er. 



secretary, or other proper officer of the company or corporation from permittiDg 
any such transfer, or making any such payment until such further order." 
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The Advocate General, for the appellant ; — The Court below 
was wrong in supposing that the force of the prohibitory order 
ceased when the execution case was struck off the file ; the order 
having been passed was in fuU force, and the 1st defendant ought 
not to have paid the money. It is clear in this case that the 1st 
defendant colluded with the 2nd defendant and both the defendants 
should therefore be made liable; the 1st defendant never knew 
that the execution case was struck off the file and he ought 
not to have paid. 

Their Lordships delivered the following 

Judgvtent8:—23rd October 1876. 

Sir W. Morgan, C. J. — We are of opinion that the decision <rf 
the Court below should be affirmed. It may be that the Advocate 
General is not unfounded in surmising that there was some sharp 
practice and arrangement between the parties ; but what we have 
to consider is whether this speculator in decrees has made out his 
claim. The 1st defendant here had to pay to the 2nd defendant the 
value of certain improvements to be ascertained, and this right to pay 
would continue unless the intervener can ^ow that he has a right 
to intercept payment. All that he shows is a former proceeding 
which bears some resemblance to those prescribed by Sec. 236(1) of 
the Civil Proced.ure Code, but these proceedings were merely an 
incomplete attempt to execute at a time when in my opinion 
there was no debt to attach. There was no doubt a decree 
ordering the 2nd defendant to pay on account of improvements, but 
at the time of attachment the whole thing merely rested on 
enquiry, and there was therefore no ascertained debt. A notice of 
this kind is not on the footing of an attachment as regards its termi- 
nation by the striking off of the execution case, and all falls to the 
ground when the case is struck off. The proceeding itself is an 
irregular proceeding toward execution, and that in no way 
prevented the 1st defendant from paying the debt to the 2nd 

(1) Sectio^^36 of Act Vm of 1859 is as follows :— 

"Where the property shall consist of dehts, not heing negotiahle instm- 
mentd, or of shares in any railwaj, hanking, or other pnhlic companv or corpo- 
ration, the attachment shall he made hj a written order prohibiting the creditor 
from receiving the debts, and the debtor from making payment thereof to any 
person whomsoever, nntil the further order of the Oonrt. or prohibiung ih» 
person in whose name the shares may be standing from making any tranmr d 
the shares or receiving payment of any dividend tiiereof, and the manager, 
secretary^ or other proper officer of the company or corporation from permitting 
any snch transfer, or making any such payment until such further order/' 
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defendant The 1st defendant has paid the debt, and there is an 
end of it This appeal must therefore be dismissed. 

Hollow AY, J. — I agree. The word debt in Sec. 236(A) may 
probably have been intended to be used in a narrow sense, and to 
refer to a definite ascertained debt, but it is not necessary to decide 
that question now for the purpose of this appeal The notice 
referred to was issued in execution, and was ancillary to it, and 
when these proceedings fell it fell also. In my judgment the fact 
that the striking oflf of the proceedings was not brought to the 
notice of the 1st defendant, does not matter, as in civil proceedings 
a party may always take advantage of a defence of which he was 
ignorant till action brought, and there was therefore nothing to 
prevent the 1st defendant from paying the debt Then as to the 
fraud, the fraud, if any, in the case is not legal fraud, and th^efore 
does not affect the case. The only question with which we are 
concerned is, whether when money was paid there was any rule 
of law to prevent payment There may have been moral fraud, but 
it has no legal consequence, and the plaintiff's case must fall to 
the ground. 

Appeal dismissed. 

a) Section 236 of Act YIU of 1859 is as foUowg :— 

*' Where the property shall consist of debts, not being negotiable instra- 
ments, or of shares in anj railway, banking, or other public company or corpo* 
ration, the attachment shall be made by a written order prohibiting tne creditor 
from receiving the debts* and the debtor from making payment thereof to any 
person whomsoever, until the farther order of the Court, or prohibiting the 

Sirson in whose name the shares may be standing from making any transfer of 
e shares or receiving payment of any dividend thereof, and l£e manager, 
secretary, or other proper officer of the company or corporation from nermittmg 
any toeh transfer, or making any such payment until sudi fiirther oraer." 
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Wxt f igk Court of Umbras. 

♦ 

ORIGINAL JURISDICTION. 

Original Suit No. 957 of 1876. 

Present: — Hollo way, J. 

Messrs. Aubuthnot & Co. {Plaintiffs.) 

Vellary Naidoo & OTHERS (hefendunfs,) 

The mere fact qf a suit being brought to enforce a lien on property outside tie 
original jurisdiction qf the High Court doee not take away its jurisduiku 
provided the drfendant is permanently resident within the limits, and the 
obligation creating the lien arises also within the Jurisdiction, Thi 
circumstance that the obligation does not arise from express contract but 
from the facte of the case doee not make any difference. 

Where a person stands by and allows imp}*ovements to he made on his property 
by another person by meant qf loans raised from a third person the person 
so standing by will be hound to account to the person advancing the money 
in the same manner as he will be io the person improving the property. 

The plaintiffs brought this suit to recover Rs. 13,500 and odd 
from the defendants, and to declare a lien on the coffee crop for 
1873-76 of the Eassellas Estate in Wynaad for payment of the 
said sum. The facte of the case are briefly as follows: — The 
defendante are owners of the Eassellas Estate in Wynaad, the 1st 
defendant being proprietor of one-half of it, and the 2nd and 3rd 
defendants of the other half. The 1st defendant acquired his 
title by purchase at a SheriflF's sale in 1861, but did not 
enter into possession till 1875, so that the 2nd and 3rd defen* 
dante were acting throughout the period as sole proprietors. At 
the request of the 2nd and 3rd defendante, the plaintiffs were 
advancing money for the up-keep of the Estate and were repaying 
themselves out of the proceeds of the Estate. This state of things 
went on till 1874, and in April 1875 the defendante borrowed from 
the plaintiffs Re. 14,900, and executed a document for Rs. 17,500, 
and promised to deliver all the crop for 1875-76 to the plaintiflfa' 
agente at TellicheiTy. The 1st defendant having however in the 
meanwhile g|t possession of half of the estate together with its 
crop, this suit was brought. The 1st defendant denied all know- 
ledge of the transactions between the plaintiffs and 2nd and 3rd 
defendante, and pleaded also that the Court had no jurisdiction. 

The Advocate Oeneral and Mr. Miller (instructed by Messrs, 
Barclay and Morgan) for the plaintiffs. The present case is covered 
by Sec. 70 of the Contract Act which enacte that '* where a 
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person lawfully does anything for another person or delivers 
anything to him, not intending to do so gratuitously, and such 
other person enjoys the benefit thereof, the latter is bound to make 
compensation to the former in respect of, or to restore, tlie thing so 
done or delivered." So in TJte Great Northern Railway Company 
V. Swaffield,W the plaintiffs who carried the defendant's horse 
through their railway incurred certain charges for feeding the horse, 
as there was no one ready to take the horse at the station, and it 
was held that they were entitled to recover these charges from the 
defendant. The present case comes under the head of implied 
promises referred to in Smith on Contracts p. 169, where it is laid 
down that there is an implied promise where the person who is 
sought to be charged adopts and takes advantage of the benefit 
of the consideration. This principle also receives illustration from 
Boutton V. JonesX^) 

[HoUovjay, J. — There, the defendant was held not liable and 
the case is against you. Certainly I will not follow that decision 
for it is most iniquitous.] 

Though the defendant was held not liable, there the ground of 
decision was that the defendant had not the option of refusing ; but 
it is not so here. 

Mr. Johnstone, (instructed by Messrs. Grant and Grant) for 
the 1st defendant. — The Court has no jurisdiction over the 1st 
defendant. He is under no personal obligation as there is no 
contract with him. The obligation arises from privity of estate, 
and he would not have been liable if he did not purchase the 
estate. The Court where the property is situated has jurisdiction* 

His Lordship delivered the following 

Judgment I — 23rd November l^*t^. 

The case is one of first impressions, and turns wholly on legal 
principle. The first qutestion here is as to jurisdiction. The 
jurisdiction of the Court is dear as to the person of the defendant, 
and the only ground for avoiding it and on which it mxL be argued 
that there is no jurisdiction is, that the claim is one so connected 
with land as to be local in its mature and out of the jurisdiction of the 
Court. For instance if tljiis .w:as a suit in ejectment, I should say 
that there is no jiurisdiction here ; but what is it that is , sought to 
be enforced .here ? This is a case of enforcing a lien on property, 
a) L,B.,9Ex.,182. (2) 27 K J., Ex., 117. 
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The nature c^ a oontraefc of pledge, and especially of a pledge of real 
property, is a moat interesting topic, and it is so for this reason, 
that it is compounded of two things, the law of obligations, and 
the law of things or real rights. Some eminent lawyers put it 
under the head of real rights, and some under obligations. The 
truth is that it has an element of both. If a real right existed in 
Tellicherry, and an obligation creating it in Madras, the disdiarge 
of the obligation in Madras would rele&se the right in Tellicherry. 
If there had been an express contract, then, there would, no doubt, 
be jurisdiction here, and the suit would lie. Does it make 
any difference that the case does not arise out of contract^ 
but only out of an implied obligation? It seeems to me that 
it does not. That being so, on what equitable principles ought 
we to hold this man to be bound? No such case has as >et 
been decided in England, and there is therefore no authority 
directly in point. Coffee is a very precarious crop, and equity 
deals very differently with precarious crops from the way it deala 
with things that are not precarious. A man who stands by will 
be barred much sooner in the case of precarious crops than in the case 
of pther crops. The state of things as to coffee estates is this : — 
money is steadly wanted, and there is a constant expenditure 
necessary to be incurred to prevent the estate from disappearing. 
Thus the Richmonds wanted help, and if they had not got money 
from Messrs. Arbuthnot & Co., the estate in question would not 
have been worth claiming, and the 1st defendant would not have 
appeared on the scene to claim it. This is a case governed by the 
principle that where a man, not being an agent, spends money 
properly, where it is necessary to do so^ then the person who standis 
by and gets the benefit of that expenditure cannot repudiate his 
liability to repay the money so laid out Thus also, in the case 
of a ship which would have been no ship but for money spent upon 
it, there would be a lien on the ship for the money. Her^ the 
estate clearly owes its existence to Messrs. Arbuthnot & Co.'s money, 
and for that neney there should be a lien on the property. The 
case may be put on another ground. The Ist defendant was bound 
to know what he had bought TTnd^ the circumstances of the case, 
the expenditure having been incurred for the purpose of improving 
the estate, the 1st defendant wonld have been bound to acoonnt to 
Bichmond ; and if to Bichmond why not he be bound to account to 
Messrs. Arbuthnot & Co. He stands by and allows the expendi- 
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ture to be made, and he cannot repudiate his liability to repay the 
money so spent now. Upon the principle of Pidea/rd v. SearsM 
there would be an estoppel though that is not • the term 
strictly applicable to the case. This is a case of an obligation 
arising from &cts and, the jurisdictbn of the obligation being his 
place of residence, this in the forum for enforcing that obligation. 
The hypothecation is merely ancillary to the contract, and the case 
is just as if there was an express promise to pay. I have no doubt 
that this Court has jurisdiction because the jurisdiction arises on the 
obligation, and the mortgage is merely ancillary, and, in so deciding 
I am only following the principle laid down by one of the most 
eminent Judges that ever sat in a Court of Equity,(2) that a Court of 
Chancery will compel persons wit}un its jurisdiction to do certain 
things out of its jurisdiction particularly when the persons con- 
(*med are not foreign subjects. I rest my decision on the ground 
that there has been an expenditure incurred by the plaintiff, and 
the defendants have enjoyed the benefit of that expenditure. I 
give a decree for the amount sued for against the Richmonds, 
and declare that the lien exists on the estate in the hands of the 
1st defendant to the extent of one-third of the crop realised. 

Judgment for plaintiffs. 

(1) eA.&E.,4/&9; see also Freeman t. Cooke, 27 L. J.. Ex., 114 

(2) Probably referring to Lord Eldon in Scott v Neshitt. 14 Ves.. 438, at 
p. 447 ; see also Fenn ▼. Lord Baltimore, 1 Ves., 444, S, C, 2 White and 
Todor'a L. C in Eq., (2nd edn.) p. 767. 
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^£ f igh Ccmrt 0f f mnbag. 



APPELXATE JUEISDICTION. 

Bpeeiid Appeal No, 91 o/ 1876. 

Narayana Charta (Defendant) Appel'ant 

Narso Krishna & another {Plaintiffs) ResponJents. 

HINDU LAW — SALE OP ANCESTRAL PROPBRXr BY COURT — flOM*S INTEREST IS 

ANCESTRAL ESTATE. 

Under the Mitahshara and Markka, tlie son takes a vested interest m 
ancestral estate at his birth, jBut that interest is subject to the lialdlittf 
of that estate for the dehis of his father <md grandfdther. 

2!le anceitral pr^pert^ qf a JStudu JiUher may he sold eMer ffif himself or 
h/ a Civil Court having jurisdiction, in satisfaction of his debts, itol 
contracted for illegal or immoral purposes, and such sale will bind sons 
in esse at the time qf the sale. 

Girdharee Lall v. Kantoo L%Il and Muddun Thakoor v. Kan too Lall (i. ^ 
1 Ind. Ap. 321; S. a, U Beng. X. B, 187; 22 Cale, W, JK. 56 
Civ. Eul J followed. • 

This action was bro^ighfc by one Narso and hio brother Svajirav 
against Narayanacharya for the purpose of establishing their right 
to and recovering possession of two-third parts in the half share of 
a house. The plaintiffs alleged that the house was the ancestral 
property of their father Krishnapa and his brother Sinapa, and that 
it had been sold to the defendant in execution of two decrees, the 
one obtained against Sinapa alone, and the other against Sinapa 
and Krishnapa jointly, and thata^ the plaintiffs were each entitled 
to a third share in the half of the said house as sons of Krishnapa^ 
they sought to recover the same from the defendant. The defen- 
dant, among other objections, pleaded (1) that the house descended 
to Krishnapa Sinapa, not from their father Subapa, but from their 
uncle Venkapa, and was not, therefore, their ancestral property ; 
and (2) that the debt for which the house was sold had been 
contracted for necessary purposes, and the sale was valid. Both 
the Lower Courts decreed in favour of the plaintiffs, on the ground 
that the house was ancestral property, and that, therefore, they 
had in it their vested shares, which could not be sold for their 
father's debts. 

The Special Appeal was argued before Westropp, G J., and 
MdviU, J. 
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Manekshah Jdicmgirshah for the special appellant-^The Lower 
Courts were wrong in holding the house to be ancestral property 
in ihe hands of the plaintiff's father Krishnapa. Erishnapa and 
Sinapa got it from their uncle Venkapa^ and not from their &Jthet 
Subapa. Under the Mitakshara Law a son cannot pi^vent his 
father from alienating property which the latter ha^ inherited 
collaterally, as in the present case, and the restriction upon tho 
lather's power of alienaticHi applies only to his lineal ancestor's 
property: Bahoo Nund OooTuar LaU y.Moulvi Eoufeeooddeen, 
Moos^nW. Even supposing it to be ancestral property^ it was 
liable to be sold, under the Hindu Law, for the debts of Erishnapa 
and Sinapa, and Krishni^a's sons, the plaintiGBs, cannot complain 
of such sale : Oirdhmee LaU v. Kantoo LaU (2), Udaram v. EarmW. 
The debt, having been contracted by Erishnapa as manager of the 
fBimily, must be presumed to have been for their benefit, unless the 
contrary be shown, which the plaintiffs have failed to do. 

Ohanaskam Nilkhantha for the special respondents. — A son 
under the Hindu Law has, from the moment of his birth, an equal 
right with his father in ancestral property ; Mii, Chap. I^ Sec. 
5, pL 3, 5, 8, 9 and lOW, Baboo Beer Kishore Suhye Sing v. Baboo 
Hur BuUub Narain Singi^), Sudanund MohapatttMr v. Soorjo 
Monee BeheeW\ Raja Ram Tewaiy v. Luchm\Mi PershadW^ 
Sudanund Mohapattur v. Soorjoo Monee Dayee(fi) ; J. Rayaeha^iu, 
V. J, V. Venkataiu Maniah{^\ The fether under that law cannot 
alienate immoveable property, whether ancestral or acquired by 
himself, without the consent of his sons; Mit., Chap, t. Sea 
i, pL 27(i<>) ; 1 Norton's Leading Cases, p. 214. Hence it is that a 
son can set aside an alienation made by his fsither of ancestral 
property without any family necessity : Honooman DvM Roy v. 
Bhag But KiehenW; Jugdeep Narain Sing v. DeendiaKi^h A 
fiftther and son, by the Hindu Law, are co-parceners of a joint 
family, and, therefore, subject to the same rules. Each has a distinct 
interest in the family property, though that interest is undivided. 
iThe father has no more control over the son's interest in the 

(X) 10 Beng. L. B. 183 ; S. C 18 Calc. W. R. 477 Cir. Eol. 

(a L. E., 1 Ind. Ap, 321 ; S. 0. 14 Beng. L. R. 187 ; 22 Calc W. B. 66 Civ. Eul. 

(3) llBom.H. O.Rep. 76. (4) Stokes H. L. Bks. pp. 391— 393. 

(5) 7 Calc. W. R. 502 Civ. Rul. 
(6) 8 Calc. W. R, 455 Civ. Rul. (7) 8 Calc. W. R. 15 Civ. RuL 

(8) 11 CaIc W. R. 436 Civ. RuL (9J 4 Mad. H. C. Rep. 60. 
(10) Stolcea H. L. Bks. 375. (11) 15 Calc. W. R. 6 F. B. 

(12) 12 Bong. L. R. 100 ; S. 0. 20 Calc. W, B 174 Civ. Bui. 
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ftBeestnil -j^i^Qperij ijma tiae iMtu^ng eo^pftrcaoer faaa The son's 
ixuberesti m tlj« aoceiiini pvopertj being distwiet, is not liable for 
any tleibts contraeibed by the fiirther, ixatess they are incurred for 
ja fiamily Beo^eaity. Moreover^ wbat was €old to the defendant at 
the QmTh*B s«to wi^ tb^ rigbfe tit-le, and interest of Erishnapain 
^ home. The sale, ji&eD$fore, did not affeot (be ri^ta <tf the 

Tfa0 learned pleader also r^erred to Bombay Act Vll of 1866, 
MsaA Mahabetr Persad v. Bamyad SingiiW. 

Manek^bah Jehangirshnh, in reply, referred to Muddun Oapal 
lacU V. 'Musaamut Oowrvmhuity W, and said that Mr. Justice 
Phear in that case, following the ruling of the Privy Goundl 
in Oi/rdha/i^ee Loll r. Kttntoo L(iW?\ vrouM appear to have 
changed his mind since his decision in Jugdeep Narain Singh v. 
DeendioM^^). 

The judgiaent of the Court was delivered by 
Westropp, C. J. — Subapa had two sons, Krishnapa and Sinapa, 
(alias Shriniyas), who, it is alleged by the plaintiffs, inherited the 
house, the subject of this suit, from their father Subapa. While 
Krishnapa and Siuap^ were undivided in estate, one undivided 
moiety of the hoi^se was, by public auQtion, sold by a Civil Court 
in execution of a decree obtained against SInapa, and the other 
undivided moiety was also by public auction sold by the same 
Court to the defendant Narayanacharya in execution of a decree 
obtained against Sinapa and Krishnapa. Narso and Svajirav, 
the sons of Krii^hnapfi, have brought their suit against Narayana- 
charya to recover two-thirds of a moiety of the house on the 
ground that at the time of the sale to Narayanacharya they had a 
vested interest to that extent i;i their father's undivided moiety 
of the house. 

On behalf of the defendant it has been questioned whether the 
hp^se was ancestral property of Krislwapa and Sinapa, and aUegcd 
that they acquired it frcnn their uncle Venkapa, brother of their 
father Subapa ; and Bahoo Nmid Coomar v. Atoulvi Mazeeoodeen 
Hnoseini^) has been cited to show that the hoT;ise, having be» 
(1) 12 Beng. L. R. 90 ; S. (I. 20 Calc. W. E- 192 Civ. Rul. 

Ill i^ S^«- V 5- ^^* ' S- ^- 23 Calc. W. B. 365 Civ. Eul. 

3 U Beng. L. R. 187 ; S. C 2i Calc W. R. 56 Civ. Bid. 

tl II 5^"«- ^' ^- ^^ ; ?. C. 20 Calc W. R. 174 Civ. Rul. 

(5) 10 Bong, L. R. 183; S. C..18 Calo. W. R. 477 Civ. Rul. 
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thufl acquired from a collateml kkismatr, and not froili -a lineal 
aDcestor, eaimoi be regarded as ancestral. Bat it isTinnecessttry 
for us to consider either Uie law or the fact as to the mode' in* 
which ELrishnaipa and Sinapa succeeded to the.honse^ for, even 
assuming that the contention of the plainttfik' is conreot, ^n1B.', iSbaIti 
the house was ancestral property in tUe hamds of Kriibl^4tya and^ 
Sinapa, we think thattheipMntifi^ mnsi^fait in their anii; and that^ 
the sale to the defendant- M^as binding upoii them. The- sale was 
unqueetionaUy made by tbe OoiUl*^ in ol" tow^^^ s^tii^fia^^tion of a 
debt of Krishnapa as well as of bis brother 'SkiUfy^; and there id no€^ 
any allegatioii that suob; debt was'Oontraeted finrpwpoEto' either 
illegal or immodd. Thlit being. so, it i» seiUed^by the* highest^ 
authority that even the ancostral property of th& fa^jher ^xnay be' 
sold either by himself or hyia OivA iGkiurt having (jurisdiction) in' 
satisfaction ofrsoc^ debt; and that such sale will bind sofisf^i/i esM^ 
at the time '(^tiie sale: Oirdhurke LoAl>yfi Kdrt/t^ LalitOiA^ Mu4^' 
dttii Thakoor \. Kanioo LatlWi Hhriioomi^ F^stmd Pandaj^V:'- 
MvMsamut. Babooee Murvraj KC(mw¥reii^)} itf which' last c^d it' 
was said by Knight B^uce, L«J., (at page 421) in- giving jiidg^' 
ment^ that^ ''by the Hindu law^ the frei^d^nn of^tWe s^ frcto the 
obligation to discharge the Deitkbr^s' debt has respect to the nature - 
of ihedebt Mid not to the ilat«re> of^ th^ estate, whei%hei- anc^irtd ot- 
acquit ed hy the creator of iW diebt." That t«w ^ <;^fe de^cided ' itt-* 
accordance wiidi the Mitakshaiick Tbe^ litiibi^y' o^ aJUe^ral: estbt^ hii > 
the hai^ds ^f sons ois gratiidsoiiB to the debti of ' the fiither or grand- 
father is pt(mded/fbt by special texts, ex. gr. NaWtdaW :— '^A father 
being dead, his- ^ons, whether after partition ot before it, shall dis- 
ohai^hia^debt isproporticniTto tiieir shafes,' ot' thttt^son alocfe'who 
has takoitiheoburden on himseif;" atiLd Vliha6putiW'says thAt 'Hhte* 
fftitlier'atdebtimpst befirst'pald, a»d »ext'^ d^t contracted ly the ^ 
man himself; but the debt of tli»>paiemal gra«idfii(^r m«M ev^' 
be paid before either of thos&;" 2, "'The sote mms^ pay the debt of 
their father^ when proved, as if it were their ow^, or njoUk mtereat ; 
the son's son must pay tho d^bt of his gr^ndfathfer 6a< without 
interest ; and his son or the great-grandson shall not be compelled 
to discharge it unless he be heir and have assets" and see L Dig. 
Bk. L, ch. v., pi. CLXX, CLXXVII.. CLXX VIIL, CXCVL, CXCVII. 

(1) 14 Beng. L. R. 187 ; S.C LR., 1 Ind. App. 321 ; 22 Calc W. R. 56 Civ. Eal. 

(2) 6 Moore Ind. App. 393. (3) Dig. Bk I., ch. Y., pi. CLXIX. 

(4) Dig. Bk I., ch. v., pi. OLXVII. 
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et seq. And nowhere was the responsibility of the sons and grand- 
sons of a Hindu for their father's and grand£Etther's debts more 
stringent ilian in the Mofussil of this Presidency. Until the 
Bombay Legislature, at the suggestion of Mr. White, intervened 
in their favour by passing Bombay Act VII. of 1866, they were 
personally liable for the debts of those ancestors, whether or not 
they received assets from them. It is true that under tiie 
Mitakshara and Idayukha the son takes a vested interest m 
ancestral estate at his birth, but that interest is subject to the 
liability of that estate for the debts of his father and grandfather. 

An attempt was made to distinguish a sale by private transfer 
from an execution sale, by which latter, it is said, only Hiie right 
title and interest of the judgment debtor is sold. But it is, as 
we have seen, the righJL of that debtor to appropriate even ancestral 
estate in payment of his debts, and such an appropriation has 
been upheld by the Rrivy Council in the two appeals in 14 Beng^ 
Lw B., first abovementioned by us, in one of which the sale was 
by private transfer and in the other by judiciid order. It may 
be said that the latt^ sale was under Act lY. oi 1846, the 10th 
Section of which puts judicial sale on the same basis as private 
transfers, and not under the Civil Procedure Code. But Sff 
B. Peacock, in giving the judgment of the Privy Coundl, did not 
take any distinction between a judicial sale und^ that Act and a 
judicial sale under <ihe Civil Procedure Code. The plaintiffs have 
relied on the decision of Phear, J., in Jugdeep Narain Singh v. 
DeendialO), but that decision was made previously to the Privy 
Council decisions in Oirdharee Lall v. Kantoo LalK^h 

We reverse the decreesof the Courts below, and make a. decree 
for the defendant f^arayanacharya, and we direct the plaintifflb to 
pay to him the costs of the suit, but order that the parties cenpeo- 
tively shall bear their own costs of both appeals. 
Indian Law BeparUiVoU /., JBomha^ Series, p. 262.] 

^^ , _ (I) 12 Beng. L. R., 100 ; 8. O. 20 Calc. W. B., 174 Oiv. Eal. 

(2) 1. B., X Ind., App. 321 ; S. 0. 14 Beng. L. 5., 187 ; 22 Calc W. R., 66 Oir. EaX 
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9lht §igk (Emttt of JtlUhitbab; 

APPELLATE JUBTSDlCrhOlSr. 
Present :— SiB B. Stuart, C. J., and Pbajisqn, J. 

Bam Autab & others .....^.-Judgvieipt Debtors. 

Ajudhia Singh & others. Decree -kpUiers* 

BXBCUTIOJr OF PBpm&BH-fAOT ^Xj QF. 1&71, SOH* II, 167 — UmTAWON. 

An application Jhr the partial execution qf a joint decree hy one qf tihe decree* 
Xolder* is not an application according to lawiX) and consequently has not 
the ^fhet of keeping the decree in force{2). 

Where a decree ef Sudder Court awarded costs in the lower Court to certain 
drfendantSf separately ^ qnd to eight sets qf d^endants, collective^, and costs 
in the Sudder Court to three sets, and the only applications whicn were made 
Jbr execution <if the decree within the period cf Umiiation were made by 0n4 
qf the drfendants to recover his costs in the lower Court and a fractional 
share <f the costs in the Sudder Court awarded to his set qf defendants, d 
subsequent ^tppliceMen by himi and the other d^fbndctnis for execution qfthe 
deer^ was held to be barred by limitation. 

Th^ judgment-debtors in ibisf case bmi sued 126 defendants 

to recover tbe value of certain property. The Court of first instance^ 

on the 30th May, 1862, gave them a decree against thirteen of the 

defendants for a portion of the sum claimed, dismissing the suit 

against the rest. Eight of these thirteen appealed to the Sudder 

Court. . The plaintiffs also appealed against so much of the first 

Courtis decision as ^as in favour of the defendants. The Sudder 

Courts dismissing theplaintiffii' ap|>eal, reversed the decree against 

the defendants, including those who had not appealed from the 

decree.. The decree of the Sudder Court, dated the 81st March, 

1864, awarded costs in the Court of first instance to certain of the 

• Miscellaneoiis Begolat Appeal, No. 50 of 1875. ft'om an order of the 
Subordinate Judge of Gorakhptur, dated the 28th July, 1875. 

(1) See also Balhishoon t. Mahomed Tazam, H. 0. B., ^T.-W. P., 1872, p. 
90 ; Bai Damodur Dass v. Bholana;th, H. 0. ».. N.-W- P.. 1870, p. 413; Pran. 
nath Mitterv, MothooranatK Chuckerbutty, 6 W. R.. Mia. 64; Maharanee 
Indufjeet Koonwar r Mazum AH Man, 6 W. B.. Mia. 76 j Thakoor Dass 
Singh V. Luchmeeput Doogur, 7 W. Bl 10 j Judoonath Boy T. Bam Buhsh Chut- 
iangee, 7 W. -B. 535 ; Purna Chandra Mooher/ee v. Sarada Charan Boy, 3 B, 
L. B., App- 21; S. 0.» 11 W. B., 241 ; Huro Sunlcur Sandyal v. T^ruck Chun- 
dar Bhuttacharjee, 11 W. B., 488 ; Indro Coomar Dass v. Mohinee Mohun 
Boy, 15 W. B., 159 ; Nubo KUhore t. Anund Mohun, 17 W. R. 19 ; Faez Buksh 
Cl^iodry v. Sadut AH Man, 231V. B., 282 ; and Nwnd Coomar Foutehdar y. 
Bwnso Oopal Sahoy, 23 W. Bi. 341 

(2) The decitt<mi under s. 20 of Aet XIY of 1859 <conefpondi]ig to Act 
IXofl871, 8ch.ii,167)niaybe8dBiinariseda8fbllow»:«^ ^ ^ ^_^ ^ 

(i) It has been held m Choo^ Bahoor. Tnpoora 2I>»«^(13 W. K 244) tlurt, 
when a deorde is passed seyerally infayoor of a number of pets^mik aisimgiiiab* 
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defendants, among whom was Ajadhia Singh, separately, and to 
eight sets of defendaata cdleetividy, and coats in tfeie Suddc^j: Court 
to three sets. On the 23rd March, 1867, execution of the decree was 
stayed pending the detennioation q£ ^ai appeal preferred by tiie 
plaintiffs to the Privy Council On the 11th February, 1870, the 
Privy Council reversed the decree of the Sudder Court so far as it 
reversed the decree of the Court of iirst instance and* restored and 
affirmed that of the Court of first instan^je. 

On the 7th >September, 1871, an application for enforcing the 
Sudder Court's dtecree by the imprisonment of the judgment-debtors 
was made to the Court of first instance by Ajudhia Singh, who 
sought to recover his costs in that Court and a fractional share of 
the costs in the Sudder Court awarded to his set of defendants. 
On the 8th September the Court direoted notioe to issue to the 
judgment-debtors to show cause on the 27th September why the 
decree should not be executed against, them. Oa tiie 28th Septem- 
ber the Court directed them to be arrfested, and fixed' the 1st No- 
vember for the further heariug of the application. On the 7th No- 
vember it directed that the application should be stkickoff;' Ajudhia- 

ing a certain portion of the aggregate amount decreed as payable to each and <Mie 
<^ those personia take prooeedingg in<exeeution for the recorei«y of hi4»oirn per* 
tion, such procedings do not keep the decree alive for the. benefit pf the others, 
(ii) It has been held ill i9W;V) Coomar Mutltclcr Ram ^Bukth Qhatteriee 
(I W. K. :a(i8. 2) that, when a deeree is pa^ed ^iatly in fa^r ol a number 
of persons and, one of those persons is allowed u^d^r s. 207 o/Act VIII of 1859* 
to proceed for the recovery of the whole amount diwJreed, proceedings taken by 
hun keep the decree ali^ for the benefit pf the otfaeors. ^hM^omi%$m . JOblM»' 
V. Ame^roanissa Khatoon (6 W. B. Mis. 59) would seem to haye l^eep a casei cf . 
this class. - . .1. 

(iii) In cases where the dearee has beea. j6inti but one t>t tile d^x^ee-koM^re 
has been allowed to take proceedings to realize what^ as between i him and the 
others, has been regarded as his share, or where one of the teirs ota decree- 
holder has token proceedings to realize his^, share of th^e decree, it hw been 
held that such proceedings, eyen where irregular (see. note (1) sv^a), ke|>t ih^ 
decree alive for the benefit of the others—iTaAaraw^ tndurieet Koontoar t. 
MaznmAUKhan (6 W. E. Mis. 76); Azizunnisitti Khatun r. moshi Bhu4ham 
Base (2 B, L. U. Appjt7; S" 0.,.11 W; R. 343) ; Shib Chund^ Dass r. £am 
Chunder Boddar (16 W. R. 29) and cases there dted. 

Where there is a decree against a number of persons, it has beefa l^eld 

(i) That wher^ such decree lA a^inst ail jointly, proceecKngs taken to 

enforce it agamst one keep it alive agaiast aU^ Shaijhh HuneeadrAU v. Jug- 

gwur Stngh, 6 W. E- Mis. 25 ; Mo^esh Ohwkder Biswas v. Sreemvttv TMramone*. 
Dossee, 9 W. E. 240. ' 

(ii) That when such decree is against the defendant sep«it%tely distk* 
pushmg the shares payable by each, proceedings taken against one do nb^ feen 
It ahve afiginst the others— see Wise v. Bajnarain ChuckerhiUty, 10 B. L. B. 
^Sr ,? Sr^ 3«w*, adoptmg the view iaieil in 8tejpk4ns<>H> v. Thi»da Bosses, 
6 W. B. Mis. 18, and Kkema BsbeaT. KumoUkant Bukshii 10 ft; L. B. 259 

?^*^- ^-o w ^' S: ^^' ®^ overmiiiig Mohfsk Ckund^ Okewdf^ v. Mdkmn 
LtU dkrear, 8 W- B. 80* :■ 
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Smgh hfl^mgfiaaled to Qejdont itAliBbaDa. Ontke 13th Au^at^ 1874, 
Ajodhia Singh naadd a ftimilat applicatkm. Tins applicatioii was 
also iM;rttck off owing to his failure to deposit talabana. On the 20th 
May, 1875, appHf^tion for execution of the decree was made by him 
and the other decree*h elders. The judgment-debtors objected that 
execution of the decree was barred by Umitationj but the objection 
was overruled by the Court of first instance. 

On appeal' by the judgment-debtors to the High Court, it was 
again couteiidted that execution of the decree was barred by limi- 
tation. 

The Senior Gov&rninent Plead^ (Lala Jvala Parshad), for 
the appellants. 

Lala Lctlta Parshad and Lala Jiaahi Parshad^ for the res- 
pondents. 

The following judgpaeqts were delivered by the Court : — 

STUAiiT, C. J.— The application of the 7f h September, 1871, 
priyped only for the plwCtial execution of the decree and had not 
therefore the ^tfect of keeping the decree alive for the other defend- 
ants. The B^ttie may be said of the application of the 13th August, 
1874. The application of 1871 itself is before me, and it is diflSicuIt 
to ui!ider»tand how any contention to the contrary could have been 
e:tpe<^d to stttceed. It recites previous applications by Ajudhia 
Singh in coiyunctioii wtth other defendants, and also the judgment 
of the Privy Council, and it then proceeds r-^** As the other persons 
donotjoinmeineMOtttingthe decr^, and in the decree the first 
Court's costs are separately entered in my name, while the costs of 
the Sudder Court, amounting to Rs. 969-12-0, are entered in my 
name and in those of the other persons collectively, who do not join 
in executing the decree, I apply for execution in respect of a 1-llth 
share, leaving out 10-llths, the share of the said persons, and pray 
tiiat it may be realized from the judgment-debtors." The applica- 
tion of 1874 appears to have been in similar form ; and terms more 
carefully and precisely restricted to the appEcant s own share could 
scarcely have been used, and how, in the face of them, the Subordi- 
nate Judg^e could have issued his orders of the 8th and 28th Sep- 
tember, 1871, is, to feay the least of it, not very intelligible. 

This decree is a joint decree, and no application for its partial 
execution could keep it alive for the defendants as a body; and 
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A>ucllutt flingh's applications of 1871 an4 1874, ^ving becnoon. 
fined to his own individual interest in it, in the very clear and 
unmistakable tenns to :whioh I have adverted, could not be availed of 
80 as to bring the present application within the three years. The 
order therefore recognising knd proceeding upon it cannot stand* 
The appeal must be allowed, and with costs. 

Pearson, J. — It appears that the execution of the decree was 
stayed in pursuance of thi^ Court's order, dated 23rd March, 1867» 
in consequence of an appeal lying having been lodged in the Privy 
Council against the decree of the late Sudder Court, dated 3ist 
March, 1864. The appeal was disposed of by the Privy Council's 
decree, dated 11th February, 1870. 

If it be assumed that the application made by Ajudhia Singh 
aloiie on the 7th Septiember, 1871, for the execution of a small part 
of the decree was within time, uuder art. 167, sch. ii. Act IX of 
1871, as having been presented within three years from the date 
of the Privy Council's decree, it must, nevertheless, be held that, 
inasmuch as it prayed for the partial execution of a j^int decree, il 
was not an application according to law and had not the effect 
of keeping the decree in force. .The same remark appliea to Aju- 
dhia Singh's last application of 13th August 1874* 

The present application by Ajudhia Singh and others of the 
20th May, 1875, is therefore beyond time. I would according 
decree tl^e appeal with costs, and reversing the Lower Court's eider 
disallow the application. 

Indian L^hd Jtej^orU, V^l. Z, Alhhdbad Serim^ p. 281.] 
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®ie gigh Court of Caktitta. 



ORIGINAL JURISDICTION. 
Present :—P0NTiFKX, J. 

JOHtTfiltiL BiBXS V. SbEBQOPAL MiSSEB & OTHERS. 

HINDU LAW — ^MITAKSHARA — ^WIDOW — MAINTENANCE— JOIHT AN0B8TBAL BUSI- 

NISS — ^DBBTd INCURRED BT VANAOBR 09 JOINT FAMlLT IN TRADINO. 

A Joint favitly property acquired and maintained hy iJ^ profits qf trade 
i$ tiibject to all ike liabilittee of that trade* 

iRamkl l^hiikarsidaa v, Lakmichaiid(l) followed- 

This was a suit for a declaration, that the plaintiff as widow of 
on^ SSonohtir Lall was entitled to maintenance out of the rents and 
profits of a house, No. 18, Roopchand Roy's Street, in Calcutta, 
l\)r the purposes of this report it may be assumed that the said 
Monohnr Lall, together with his father Luchmeenarain and his 
undo fiurrjmarain, formed a Hindoo joint family subject to the 
Mitakskara law4 

The house in question was acquired by Luchmeenarain, partly 
out of funds received by him from the estate of his father Chotai 
Lall, and partly out of the profits of a business for the sale of 
diawte. flilks, and Benares piece-goods, which he carried on with 
money, portions of which were given him by his father, and por- 
tions received by )him from his estate. Some time after the 
acquisition lof tb« said house, MoAohur Lall died, leaving the 
{^ntiff, his ^SjB&t&t Luchmeenarain and his uncle Hurrynarain 
surviving him ; and the plaintiff resided in the house until 
the year 1866 when Luchmeenarain died and Hurrynarain took 
possession of the whole family estate including the house and 
the business. Disputes then arose between the plaintiff and 
Hurrynarain, and litigation ensued, but after some negotiation^ 
it was agreed that she should continue to reside in the house, 
and that Hurrynarain should provide her with maintenance and 
money for the performance of her religious ceremonies, which 
heoontmwed to do until April 1875. On the 17th April 1876» 
HurryMtrain, having failed in tho business, filed his petition 
in the Insolvent Court, and the wh*ile of his estate and effects 
became vested in the Official Assignee. From that time the 



(1) 1 Bom. H. 0., App^ W, at p. 71. 
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plainiiflf received no maintenance, nor money for religions cere- 
monies. On 5th August 1875, the Official Assignee sold the honse 
to Sreegopal Misser, who called on the plaintiflF to remove from 
the houae. 

la the present suit, which was brought against the Official 
Assignee and Sreegopal, the plaintiff submitted that, as the widow of 
Monohur Lall, she was by Hindu law entitled to be maintained and 
supplied with money for religious ceremonies out of the property 
which belonged to the family ; that the defendant, Sreegopa] Misser, 
purchased the house with full notice of the plaintiffs right to 
maintenance from the rents and profits thereof; and alleged that 
there was property in the hands of the Official Assignee forming 
part of the estate. She prayed that she might be declared entitled 
to maintenance oat of the rents and profits of the house ; or that it 
might be declared that she was, as the widow of Monohur Lall, 
entitled to be maintained and supplied with money for her religiovis 
ceremonies out of the estate in the hands of the Official Assignee • 
that the amount of such maintenance might be fixed; and that 
she might be declared entitled to have a suitable residence provided 
for her. 

The Official Assignee, in his written statement, slated that 
Hurrynarain described himself in his petition of insolvency 
as carrying on business in the name of Luchmeenarain and Hurry- 
narain as merchants, and that the sale and conveyance to Sree- 
gopal Misser was of the right, title, and interest of Hurrynarain 
as vested in him. He submitted his right and interest in the suit 
to the decision of the Court. 

The defendant, Sreegopal Misser, stated that he Lad pur- 
chased the said house and premises, but that he had never obtained 
possession thereof, and had instituted a suit with the object of 
obtaining such possession. 

The case came on for settlement of issues. 

Mr. Branson for the plaintifiF. — Under the Mitakshara law a 
Hindu widow's claim for maintenance is a charge on the estate of her 
deceased husband and on every part of it; see JRamchandra 
Dikafdt v. SavitribaiW. This is not so however by the Bengal law, 
by which she only has such charge against one who takes the estate 

(1) iBoin,H,g.,A.O.,73. 
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with notice of her claim — S. M. Bhagabati Dasi v. Kaaailal 
MiUeri'^), Musaamut Golab Koonvyiw v. Collector of Benaresi'^), 
and Khettramani v. Doai Kashinath Da$W. The last case was 
one where a widow sued her father-in-law for maintenance, and 
it was held under the law in Bengal that she was not entitled to iti 
but it is submitted it would be diffeient by Mitakshara law, where 
the son is from his birth a co-sharer with his father. 

[Pontifex, J. — ^Referred to Girdharee Loll v. Kantoo LallW as 
to the power of alienation of a father as against his sons by 
Mitakshara law. Why should the widow have a greater right to 
complain of alienation than her husband : he would be bound 
by it] In this case, the plaintiff alleges it was alienated and 
purchased with notice of her claim. 

As to her right to residence, the case of Mangai»x D^i t. 
Dinanaih Bosei^) decides that in her favor. 

[Po^itifeXy J. — ^That would not be to the exclusion of Hurry- 
narain ; if there were only room for him and his family, she would 
have no right of residence in the family dwelling-house.] In that 
case, she would probably be entitled to maintenance to enable her 
to reside elsewhere. It is submitted the plaintiff here is at least 
entitled to an inquiry as to her maintenance and residence. 

Mr. Kennedy for the Official Assignee. — In a joint family by 
Mitakshara law, no one has any right to a definite share ; it is a 
kind of corporation. Right to maintenance is subject to the 
ordinary obb'gations of the joint family. In this case, the insolvent 
was carrjring on an ancestral family business on behalf of 
the joint fisunily, and if it became indebted, he had a right to 
pledge the credit of the family to pay the debts — Bamlal 
ThaJ^reidas v. LakmichandW. A widow cannot have a greater 
right than her husband would have had, or be in a better position 
than one who on a partition would be entitled to a share of the 
property. Even admitting her right to reasonable maintenance, 
there is, by the justifiable conduct of the manager of the family, no 
property out of which she can be maintained. Her credit to the 
amount of her claim was pledged to carry on the business. If she 
baa such a right, she can come in as a creditor and prove her claim 
in the usual way. 

a) 8 B. L. B., 225. (2) 4 Moore's L A.. 246. (3) 2 B. L. R., A. C, 15. 
(4) L. B., 1 Ind. App., 821 ; S. C, 14 B. L. B, 187. 
(5) 4 B. L. E., 0. C, 72. (6) 1 Bom. H. 0., App., 51, tft p. 71. 
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Mr, Evans for the defendant Sre^opal Misser. — Tkeve is no 
cause of action against the purchaser. The plaintiff, as a member 
of the joint famiJy, would be liable for the losses, just »9 she would 
be entitled to benefit by its gains ; her maintenance would increa5;e 
with any increase of the business. If the trading debts of the 
business increase, so that the business fails, she will have no claim to 
maintenance, not at any rate in priority to the debts; she 
admits that, but for this business she would have no maintenance. 
If the debts are improperly incurred, the Court might say the 
alienation should not be valid, or the debts should not be paid, 
but not in such a case as this. As to residence, the ease of 
Manqalti Bebi v. BiTianaik BoeeW does not lay down that the 
widow is absolutely, and in all circumstances, entitle to reside 
in the family dwelling-bouse. 

Jkf r. Branson in reply. — The maintenance of a Hindu widow by 
Mitakshara law would not be liable to vaiiation witli the increase or 
decrease of the family business. She is not part of Ihe joint family 
80 as to entitle her to any increase. She is only entitled to that 
share which her husband would have had a right to on partition ; 
she is to that amount a creditor of the estate. Under Mitaksham 
law, the widow cannot obtain a partition when she sees her rights 
endangered as she can by the Bengal law. She is entitled to 
maintenance notwithstanding alienation — Heera LoM v. M^vaMOMd 
KousiUah&). 

Jui^ment r— 19<i June 1876. 

PONTIFBZ) J. — The plaintiff in this case, is the widow of 
Monohur liall^ who died in the lifetime of bis faUier Lucbmeenarain 
Kuppoor Ehettry. Lnchmeenarain left a brother joint in estate 
Hurrynarain KliuppooT Khettry, who subsequently became insol* 
vent. The paHies were and are governed by the Mitaksbara law. 

The plaintiff claims that, as the widow of Monohur Lall, she has 
a right to be maintained and supplied with money for the 
performance of her religious ceremonies out of the rents kiid profits 
of the house, No. 13, Roopchand Roy's Street, in Calcutta, as pro* 
perty which belonged to the joint family, and that any interest 
which passed to the Official Assignee as representing Hurrynarain 
the surviving member of the joint family passed subject to sudi 
rights. A great many cases have been cited in support of the 
(1) 4 B L. B., O. a. 72. (2) 2 Agra H. oX 42. 
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proposition, thai a widow hm wb^t i$ caU^ a U^u for mainteuaAce 
Oft the joint estate and partktularly in a Mitakshgi^a family. It is 
not necesaary for me to give any opinioA o^ the ordinary case, 
where the surviving miembers of a joint family contract to convey 
without reserving tke widow's rights, for in my opinion the present 
is a special case which does not fail within the ordinary rula' 
The plaintiff, in her plaint, admits that the property, out of which 
she claims maintenance, was acquired by her feither-in-law partly 
by money supplied to him by his father, and paortly out of the profits 
of a business for the sale oi shawk, ailks, and Benares pieoe^oods 
which he carried on with moneys, portions of which wiere given 
to him by his fether, and portions received by him from his estate. 
In my opinion, the business established and carried on with moneys 
so derived must be treated as a jcHnt family business, and in fact 
the insolvent was carrying on such business at the date ^ his 
insolvency as appears by the written statement of the Official 
Assignee. 

It was in respect of bis debts incurred in such business that 
HuiTynarain was adjudicated insolvent. And it is not alleged that 
any of the debts were incurred improperly, or otherwise than in the 
due course of business. The debts of the family business became 
greater than could be provided for by the insolvent or the joint 
family property, and the insolvent accordingly filed his petition. 
It seems to me that the law is correctly Jaid down in the cose of 
Ramlal Thakursidas v. LakmichandW, that persons carrying on a 
family business in the profits of which all the members of the family 
would participate must have authority to pledge the joint family 
property and credit for the ordinary purposes of the business. 
And therefore that debts honestly incurred in carrying on such 
business must override the rights of all members of the joint family 
in property acquired with funds derived from the, joint business. 
In other words, it seems to me that those who claim to participate 
in the benefits must also be subject to the liabilities of the joint 
business, and by the plaintiff's own admission, the joint family title 
to the house, in respect of which she claims, would not have existed, 
except for the profits of the business. I had some difficulty at firet in 
seeing how the house could vest in the Official Assignee without being 
subject to the daim of the plaintiff; but the debts being joint 

(1) 1 Bom. H. 0., App., 51, p. 71. 
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business debts and as such, debts for which business creditors coold 
have attached the property, the whole interest in the property 
vested in ray opinion in the (Mcial Assignee ; for the proceedings 
in insolvency are in fact substituted for seperate suits by 
creditors. In this case, the property was put up for sale by 
the Official Assignee, subject to the plaintiff's right (if any) 
to maintenance, and was so conveyed. The effect of sach 
conveyance is, that the purchaser took only such estate as the 
Official Assignee could give, but if the plaintiff had no right, the 
purchaser would take an absolute estate. In my opinion, the 
plaintiff, under the circumstances of this case, has no right as 
against joint creditors to maintenance or residence, out of or in the 
house in question, and as the plaint is confined to this particular 
house, there ia no case made for any further enquiry. At all events 
the enquiry can't be made in this suit against the present defendants, 
though there may be a right to an enquiry against the Official 
Assignee seperately. I am however of opinion that the 
plaintiff has no claim which can be ei^forced against any part <^ 
the joint estate, until after payment of the joint trade debts. 
The Official Assignee must have his costs out of the estate of 
the insolvent, and Mr. Evans' client must have his costs from 
the plaintiff. 

Suit dismissed. 

Indian Law EeporU, Vol. L, Calcutta Series, p. 470.] 
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APPELLATE JURISDICTION— FULL BENCH. 

Present:— Sir W. Morgan, C. J., Hollowiy & Innks, J. J. 

Bpeciai Agpeal No. 487 of 1875. 

Pakeehamhad Saib& othebs {Defendants) A'ppdlants. 

Thebumala Chabri & 0'rBXBB^....(Plaintiff8) Mespandmta. 

In the rase of lands aranted on Durhast, there is only a tenancy created from 
year to year which the Collector 'map put am end to at the end tf the year, 
and no action lies to recover the lands f¥om the persons put in possession 
by the Collector, (Innes, J., disentiente,) 

Fer Hollowsj, J, ^Revenue rules are only guides for the revenue authorities 
and do not eonstitute riyhts of action in Civil Courts. 

The plaintiffs, as Mirasidars of the village of Chettnngal in the 
North Arcot District, brought this suit to recover certain lands in 
the hands of defendants 8 to 16 the Appellants before the High 
Court. The facts were that the plaintifib got these lands on 
Durkast and there was a patta in their names for a few years. 
They failed to pay the revenue, and for revenue arrears in 1867 the 
lands were sold in auction and the plaintiffs became purchasers. 
The Sub-Collectori however, seeing that these plaintiffs failed to 
pay the revenue in previous years, cancelled the patta which was 
in their name and issued it in the names of the appellants. The 
plaintifib, therefore, brought this suit for the recovery of these lands 
and for the transfer of patta in their name. The District Htmsiff 
of Amee dismissed the suit on the ground that the right of the 
ryots ceased when they failed to pay the revenue, and that the 
revenue authorities were at liberty to grant to others lands not 
mirassi in these villages. 

The following is from his judgment : — 

'* It does not appear that while the plaintiffs and others, having 
so obtained the patta, held enjoyment duly, the Sub-Collector set 
aside their patta unreasonably. The orders 0, produced by 

41 
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plaintiffs, and I, produced by the 10th defendant, show that though 
the right of the MahajaDams (Brahmins), the plaintiffs and others to 
the waste lands was recognized, and allowed to them, they, without 
duly cultivating them and paying the revenue thereof, caused the 
disputed lands to be attached and sold in auction for the revenue 
and purchased them, and that the Sub-Collector having detected 
the above fraud, set aside their pattas, and gave some lands to the 
10th defendant on the right of original durkastdar. The plaintifb 
failed to produce proper documents to show that no fraud was so 
practised , and even the receipt B, produced by them, does not show 
that they duly paid the revenue of the ^d lands until they enjoyed 
them. The patta No. 251 appears to have been obtained for the 
lands in dispute. The said receipt shows the payment of arrears due 
on the pattas Nos. 244 and 245. 

" The plaintiff's vakil now contends that though it was wrong 
that the durkast lands were not cultivated, that the revenue for 
Fasli 1274 was not paid, and thai those lands were purchased by 
themselves when they were attached and sold in auction for the 
X revenue thereof, yet, it is not proper that the permanent pattas 
should be set aside^ and the Mahajanams, deprived of their right 
(while) the Sub-Collector set aside tlie said sale, ordered the revenue 
to be collected by selling the moveable property of the pattadar, and 
ordered the dismissal from service of the Maniagars and others who 
practised such frauds, and th^ were (thus) duly punished. As the 
plaintiffs acquiesced in that order without appealing therefrom and 
getting it cancelled, it appears that the plaintiffii were satisfied 
with it 

*'The Bevenue authorities are at liberty to grant to others the 
Government lands in the villages which are not mirassi^ without 
prejudice to the revenue, and to detect the fraud practised in respect 
thereof and to set it aside. 

**The right of the ryots ceases when they fail to pay the 
revenue. 

" In this case it appears that the plaintiffs caused the loss of 
revenue up to Fasli 1274, though the lands, inclusive of those in 
dispute, were allowed to plaintifb in the face of Hbe durkast put in 
by a stranger in Fasli 1269. Besides, it appears that as the 
plaintiff and others with or without the knowledge of the. same , 
failed to pay the revenue of the disputed lands, after they were 
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allowed to them, and committed irr^ularities in respect of those 
lands, the Revenue anthorities cancelled the patta granted by them. 
The High Court have ruled in their judgment in No. 31 of 1855 
that the Revenue authorities can cancel the patta. Hence, it is 
decided in respect of the 5th point, that the Collector set aside the 
patta, considering the irregularity of ^he plaintiffs." 

This decision was reversed in appeal by the District Judge 
vfho held that the tenancy treated in favor of the plaintiff could 
be terminated only by relinquishment or by the procedure laid 
down in Act II of 1864. 

The following is from his judgment :• — 

^' The Collector has no power to transfer the pattas standing^ 
in the plaintiffs name in favour of 3td parties in the absence of any 
razinamah presented by the plaintiffs. 

** The village claimed by plaintiffs is a inirassy village. 

" When this appeal came on for hearing befote Mr. Sewell, he 
considered that it was necessary to ascertain whether the Village in 
which the property in dispute is situated had been transferred to 
this from some other district. The Collector reports that no such 
transfer had taken place. 

*' The chief question for determination in this appeal is whether 
the Revenue authorities were justified in ousting plaintiff from 
possession of the lands in dispute and making them over to the 
10th defendant. 

"It is alleged by the plaintiff and denied by the 10th defen- 
dant that the village in which the lands in dispute are situated is m 
inirassy village, and that plaintiff and defendants 1 to 8 are the 
mirassidars, it was found by the District Munsif that the accounts 
of 1803 "G" distinctly showed that the village was held undei: 
inirassy tenure; that account specifies Glshotriems and 4 mirassi- 
dars. The Lower Court, however, considered that bb the revenue 
accounts for subsequent years showed that strangers held lands in 
the village without paying melvaram to the plaintiff, the mirassy 
tenure no longer existed. It appears, however, quite clear that the 
Bevenue authorities have aU along considered that the plaintiff 
and defendants 1 to 8 had a preferential right to the waste lands in 
the village, for they have on more than one occdeion rejected 
application for these waste lands made by strangers on the plaintiffs 
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and defendants 1 to 8 agreeing to cultivate those lands. 
Moreover in the order D the Sab-Collector calls the plaintifb 
mirassidars. 

** It is clear that the Revenue authorities considered that the 
plaintiffs and defendants 1 to 8 had preferential right to these waste 
lands, and they actually caused pattas to be prepared in their 
names once in 1860 and in 18G5-66 and 1866-67. Subsequent to 
1867 it appears that some of these lands were put up to auction and 
sold for arrears of Bevenue, but the Sub-Collector set aside that 
sale as irregular, and ordered the personal property of the plaintiffs 
to be attached. This was about to be done when ]dfiliiitifis paid 
off the arrears of revenue ; notwithstanding this however the patta 
held by plainti£b and defendants 1 to 8 was cancelled, and a fresh 
patta prepared in the name of 10th defendant and the lands made 
over to him. 

^ It is contended that this action on the part of the Bevenue 
authorities was UlegaL 

" I am of opinion that it was — it is quite clear that there was 
no abandonment of the land by plaintiffs, the pattadars; neither 
was any written agreement to give up the land presented by them ; 
on the contrary they have all along complained against the action of 
the Revenue authorities. In special Appeal JNo. 150 of 1872, 
VII, High Court Reports, 598, it was held that a tenancy can only be 
determined by the resignation of the tenant, or his abandonment of 
liis holding, or by the course of procedure laid down in Act II of 
1864. That there was a subsisting tenancy in this case is 
evidenced by the patta prepared by the Revenue authorities in 
the name of plaintiff and defendants 1 to 8 ; there was neither 
abandonment nor resignation nor dispossession under Act II of 
1864, but merely an arbitrary order of the Sub-Collector's, 
dispossessing plaintiffs; I am of opinion that such dispossession, 
cannot hold good in law. 

"I therefore reverse the judgment of the District Munsi^and 
direct that the plaintiff be put in possession of the lands sued foi; 
and a patta for the same be prepared in their names." 

A Special Appeal was preferred. 

Mr. Shephard, for the appellants. 

Mr. O'StfUmin, for the respondents. 
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The Court delivered the following 

Judgmenti: — 27(h November 1876. 

Innes, J. — I dissent from my brother judges. My view is 
that this special appeal ought to be dismissed. A pattadar is one 
whose rights are defeasible on non-payment of revenue, and the law 
having provided that it should take place in a certain particular 
mode the Collector must proceed in that manner. Here the 
plaintiff had the patta in his name for some years but did not pay 
revenue ; the land was consequently brought to sale for arrears and 
purchased by the plaintiff himself, the present law admitting of 
defaulters buying lands, however unwholesome the provision itself 
may be. The plaintiff thus became the purchaser and the Collector 
taking into consideration his past conduct cancelled the patta, and 
issued it in the name of the appellants. Sec. 38 of Act II of 186^^ 
provides that the Collector shall register the names of purchasers 
of lands at a revenue sale as proprietors, and issue pattas in their 
name, and the Collector in violation of the provisions of this section 
cancelled the patta which stood in the plaintiffs name and issued 
it in the names of the appellants. This cancellation of the patta hy 
the Collector being a wrongful act injurious to the plaintiffs right, 
he is entitled to come in by means of a suit and ask for the lands 
and the transfer of the patta in his name. 

HoLLOWAT, J. — This a suit in ejectment, and the first question, 
therefore, for consideration, is what is the plaintiffs title. It stands 
on his own allegations. He says, a patta was granted to him for 
these lands in 1867, and the lands having been subsequently sold 
for arrears of revenue, he became purchaser in the auction sale. 
This man having been put in possession by the Collector paid no 
rent and allowed the lands to be sold, and then purchased them 
himself. The Collector coming to know of this in effect says, no thank 
you, I won't have you, for I have had enough of your troubles, and 
puts in a new tenant for the lands. Sec. 38 of Act II of 1864 has no 
bearing whatever on a case like this ; it provides that a person pur- 
chasing lands has a right to be registered as proprietor, but then the 
question in this case is what is there to sell when a person merely 
holds on lease from year to yea^, uid what exists is a tenancy from 
year to year. If it is a tenancy from year to year on the one side 
it must be so on the other ; it is not logic to say that a tenant may 
walk out whenever he pleases but tixe landlord omnot put an end 
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to the tenancy at bis will. I hold that in the case of these lands 
granted on Durkast the tenancy is from year to year and either 
party may put an end to it. No doubt these rules passed by the 
Board of Revenue are very sound ones and ought to guide iheir 
subordinates, but they do not constitute rights enforceable by 
law. No doubt the Board will act upon them, but is it fair to say 
that this gives a right to a man who got possession and a patta in 
18C7 and lost it in 1868 to come in 1876 and ask for the lands ? 
There is an entire failure of connection in this case between the 
premises and the conclusion, and the plaintiff has no possible 
ground of action. This is a simple question of contract between 
landlord and tenant and the landlord says I won't have you. All 
that the plaintiff had in 1867 was a right to be made tenant in 
1868, and even assuming that the landlord was wrong in turning 
him out, there is only an action against the landlord for so doings 
and the relief now sought is disproportionate to the wrong done. 
The decision of the Court below must be reversed and the suit 
dismissed with costs. 

Sir W. Morgan, C. J. — ^I agree with Mr. Justice Holloway 
and think firstly that it is satisfactory that this suit, which is one of 
many of the same kind in which Mirassidars attempt fraudulently 
to eject their tenants, should fail. I do not say that a Mirassidar 
is not entitled to certain rights, but the question here is whether 
the plaintiffs have a right to eject persons who have been upon the 
land for a period of eight years under arrangements made with the 
Collector and renewed from year to year, and to succeed in this 
attempt which is made to oust them from the fruit of their past 
labours. What is their title? If they are only Mirassidara 
they are not entitled to eject. But then they say we have had 
certain transactions with the Sub-Collector under which we became 
entitled to a tenancy and that endures even now, and therefore 
we are authorised to eject the defendants. This transaction with 
the Sub-Collector is merely the old attempt of these Mirassidars 
whenever there is a new Durkastdar, to come in with no intention 
whatever of cultivating the lands, to allow the lands to be brought 
to sale, and to buy them at the end of the year and go on from year 
to year with the same fi*aud. But even assuming that a tenam^ 
existed, it only gave them a right to hold for that year and not a 
right to be permanent holders. The maodm ""once a pattadar 
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always a pai4»tdar" only means that Govenunent will not disturb 
people in the enjoyment of their rights so long as they continue to 
pay the revenue. .At most Uie plaintiff can be said to have got in 
only for 1868, and the Sub-Collector transacting with them found 
other honest tenants and this dishonest attempt to oust them must 
fail. The judgment of the Court below must be reversed and the 
original judgment of the Munsiff restored. 

Appeal allowed. 



^kt l^igk €otirt of ^^t&s. 

1» 

APPELLATE JURISDICTION. 

Present :— Sib W. MontJiN, C. J. and Holloway, J. 

Eegular Appeal No. 77 of 1876. 

PoNNUMMAL {Plaiutif) AppdlauL 

Sevamqaqi Ummal & 9 others... (DefendantH) Respondents. 

A widow suing to recover A«r husbantte ehare of the family property muet d^ 
#0 by meant ^ ome evit tkouah tke property may be in the hands of 
different pereons, ]f not Sec. 7 qf the Civil Proceaure Code will bar her. 

This was a Regular Appeal against the judgment of the District 
Judge of Trichinopoly. 

The facts appear from the following judgment of the District 
Judge; — 

*' This was a suit brought by a widow to recover her husband's 
share of £unUy property. 

** The plaint sets out that plaintiff is the widow of one Cauda- 
sawmi Pillai, who was adopted son of Vyapuri Pillai, whose two 
widows are 1st and 2nd defendants. That the family lived jointly, 
that in the year 1865 the plaintiff's husband went to Manjakuppam, 
where he died without issue. The plaintiff herself not having 
attained puberty, was still living in her father's house, but when she 
attained her majority in the year 1868, she applied to her husband's 
family for her share of the family property and as defendants refuse 
to make it over to her she has brought this suit. 

" The Std defendant is brother of 1st and 2nd defendants, and 
the 4tb defendant is 3rd defendant's wife, and defendants 5 to 10 are 
persons in possession of the property in suit 

^ The 1st defendant in her written statement states that in her 
Pauper Petition No. 2 of 1869, the plaintiff claimed the lands now in 
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suit as well as other lands, and when her application to sue as a 
paaper was rejected, she brought Suit No. 25 of 1873 on the file of 
the Carur Sub-Court for the recovery of her husband's share of the 
family property. 

'• In her plaint in that suit she stated she was prepared to bring 
fresh suits hereafter to recover other portions of property belonging 
to her deceased husband, but subsequently she struck out this part 
of her plaint. Defendant therefore states that this suit is barred by 
Sec. 7 of the Code of Civil Procedure. 

" The 2nd and 3rd defendants* written statements are to the 
same effect. 

" The 4th defendant, wife of 3rd defendant, did not appear. 

" The 5th defendant claims as his own 4 acres and 67 decimals 
out of the plaint lands mentioned in schedule !No. 2 and states that 
as plaintiff omitted to sue for this property in Original Suit No. 25 
of 1873, she now is barred under Sec. 7 of the Code of Civil Proce- 
dure from so doing. This defendant further states that the lands 
originally belonged to one Vencatachellam Pillai who bequeathed 
them to 3rd defendant, and that in 1871 defendant purchased them 
and has ever since remained in possession. 

"The 6th defendant states that the suit is barred under 
Sec. 7 of the Procedure Code, and in other respects pleads to the 
same effect as the 5th defendant. ' 

•' The 7th defendant states he is in possesion of lands number- 
ed 152-153-161C, 181 and 189 measuring 5 acres and 27 decimals 
under a lease granted him by 1st atid 2nd defendants. 

" The 8th defendant states that he is in possession as mort- 
gagee of house specified as No. 4, and that the suit is barred under 
Sec. 7 of the Procedure Code. 

"The 9th defendant states that the house claimed by plaintiff 
is his ancestral property, and that he has been in possession for the 
last ten years. 

"The 10th defendant slutes that plaintiff's suit is barred under 
Sec. 7 of the Code of Civil Procedure, and that he purchased 
from 1st defendant in 1871 the land specified as No. 6. 

" The following issue was recorded :— Whether the suit is barred 
under Sec. 7 of the Code of Civil Procedure. 
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■ 

" I am of opinion that the suit ifi barred by Sec. 7 of the 
Civil Procedure Code. 

" In Original Suit No. 25 of 1873 a suit on the file of the Carur 
Sub-Judge, brought by the present plaintiff, she sued to estab- 
lish her right to succeed as heir to her deceased husband Candasami 
Piilai to his share of the family property and she obtained a decree 
in her favour. The object of the present suit is to recover possession 
of property not* included in the former suit. But the cause of action 
namely, that plaintiff is heir to the deceased Candasami and the with- 
holding from her of property to which she is entitled as his heir, is 
the same in both cases. I am of opinion that inasmuch as plaintiff 
did not include in the 1st suit the whole of the claim arising out of 
the cause of action, she cannot now bring a suit for the portion of 
her claim relinquished or omitted in the former suit. 

" I therefore dismiss the plaintiff's suit with costs as barred 
under Sec. 7 of the Code of Civil Procedure.** 

Against this decision a Regular Appeal was preferred. 
Mr, Govld for the appellant. — This suit is virtually one to set 
aside alienations of property in the hands of defendants 5 to 10, and 
the former suit by the plaintiff is no bar to this. 

[Chief Justice, — Is it not the view of Indian Courts that the 
whole claim should be included in one suit.] 

That is deprecated by Sir B. Peacock, C. J. 
[HoUoway, J, — ^This Court has decided that that is the best 
course, for otherwise there will be a lot of contradictory decisions. 
I have a difficulty in seeing that these are cases of setting aside alie- 
nations. This is a case of a widow's property being in Uie hands of 
other persons, and she may recover it wherever she finds it] 
That is what she does here. 

[HolLoway J. — That being so, she daims on the same right.] 
But against different persons. 
[HoUoway, J. — That cannot make any difference.] 
Subramaniem Shastry for the respondents. — This suit is barred, 
by Sec. 7. The widow has but one cause of action, and she must 
sue upon it in one suit wherever the property may be. 
Their Lordships delivered the following 

JiidgmenU:—27th November 1876. 
Sir W. Morgan, C. J.— The case is one in which the whole- 
some provision of Sec. 7 which Lj intended to prevent multiplicity 
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©f suits ought to be held to be applicable. It appears to me that 
the plain tift's case as against all the defendants is one entire case. 
In the first suit she says she is entitled by inheritance to her hus- 
band's property, that these defendants 1 and 2 entered upon it, 
deprived her of it and colluded with others and alienated it In 
this second suit, the present one, the same story is told, that the 
1st and 2nd defendants have coUusively alienated the property to 
the other defendants. The only diflTerence is that the derivative 
defendants, that is, the persons who are now in possession of the 
property by means of these alienations are different in the two 
cases, but that is no reason why the rule should not be enforced — a 
rule which forbids a party to bring different suits upon the same 
cause of action. The judgment of the Court below should be 
affirmed and this appeal dismissed with costs. 

HoLLOWAY, J. — If this case had been the one supposed by Mr. 
Gould, I should certainly agree with him. He supposes that this 
is a case of alienation of portions of property by a person in excess 
of his powers which it is sought to set aside. Although, I think, 
that even in such a case it will be more convenient to contest all 
the alienations in one suit, still I can't say that the plaintiff can- 
not do so by means of seperate suits. This is no case of persons 
exercising powers of alienation in excess of those vested in them 
by law. It is not sought here to question the acts of the alienor on 
the ground that he had no right to make the alienations, but it is 
a case of a pack of wrongdoers being in possession without any 
title, the allegation being that the property has passed to them 
without any right. The present suit relates to the same matter 
as that on which the former suit was brought and the bar of 
Sec. 7 will apply. It is not fair to allow a plaintiff to bring two 
suits upon the same cause of action and try to take advantage of 
the credulity of Courts by bringing two sets of evidence. It is 
alleged that the plaintiff's relations are in possession and assisted 
by the other defendants and these should therefore be regarded 
as joint tort-feasors. The 1st and 2nd defendants are the sub- 
stantial defendants in both the suits, and this appeal should be 
dismissed with costs. 

Appeal dismissed. 

[Note. — See Jumna Dassee Chotodhranee v. Bamatoondree Da^see Chowdh' 
ranee, 2 Sath., W, R., 148, and compare therewith Subba Rau v. Rama JRa», 
3 Madras H. U. Rep., 376. See also TUhu v. Naraven Dahhulkar, 5 Bom. 
H. C. Rep. (A. C.) 30.] 
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, # 

APPELLATE JURISDICTION. 

Present : — Hollow AY and Kindersley, J. J. 

EegvXar Appeal No. 86 of 1876. 

GUNTHEGA DoDDA KuLhLPF A... (Defendant) Appellant. 

Ananthapadman ABAYYA (Plaintiff) Respondent 

A filed a suit against B to recover the achance made by him to B for silk 
to be supplied but which B failed to supply, B pleaded performance 
qf the contract, and sought to recover in a ptea of set off the balance of 
purchase-money due to him by A. I%e Court dismissed the suit and found 
that B had delivered the stlk, but declined to aive him a decree for the 
balance qf purchaM^money under his plea, B then filed this suit against 
A to recover the balance '^purchase-money. Held, that with regard to the 
question of limitation Sec. l6ofAct IX of 1871(1) was inapplicable as the 
causes of action in the two suits were not the same, 

Semble — the defendant in the present suit was estopped by the finding as to the 
delivery of the silk, in the previous suit from pleading non-pefformance 
of the contract hy B. 

The plaintiff brought this suit for the recovery of Ks. 5,000 

and odd. The facts of the case are as follows. The plaintiff and 

defendant entered into an agreement in September 1869, whereby 

it was agreed that the plaintiff should receive Es. 3,000 from the 

defendant and trade in silk, that the profits thereof should be 

divided equally, that the plaintiff should sell the silk at his own 

risk, and that he should repay Rs. 3,000 and any further sums 

advanced with interest at one per cent, together with the profits. 

The plaintiff alleged that in July 1870 he purchased 8 bales of silk, 

and silk not selling favourably then, he delivered the same to the 

plaintiff, and therefore sought in this suit to recover the proceeds 

of the sale minus the amounts advanced to him. The defendant 

denied the delivery, and pleaded that the suit was barred by the 

Statute of Limitation as this was a paitnership concern which 

terminated in December 1870, and the suit was not brought within 

3 years thereof. The defendant previous to this sued the plaintiff 

(I) Act IX of 1871, Sec. 15, so far as it material to this case, is as follows:— 
" In oomputinf; the period of limitation prescribed for anv suit, the time 
during which tiie plaintiff has been prosecutmg with due diligence another 
snit, whether in a Court of first instance or in a Court of appeal, against the 
same defendant or some person whom he represents, shall be excluded, where 
the last-mentioned suit is founded upon the same right to sue, and is instituted 
in good faith in a Court which from defect of jurisdiction, or other cause of a 
like nature, is unable to try it." 
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for the recovery of the advances made by him alleging that no 
purchases were made as agreed upon and in that suit the present 
plaintiff alleged the delivery of the silk, and pleading a set off 
asked for a decree for the amount now sued for. The District 
Judge of Ooimbatore dismissed the defendant's suit, finding the 
delivery as a matter of fact, and told the plaintiff to bring a 
seperate suit. This decision was appealed against and the High 
Court treating the concern as a partnership, also dismissed the suit 
without prejudice to another suit being brought in the proper 
form for settlement of accounts. The present plaintifi* pleaded 
that the time during which this suit was pending ought to be 
left out in calculating the period of limitation, and that the 
matter of delivery had become rea judicata. The District Judge 
of Ooimbatore allowing both these pleas gave judgment for the 
plaintifi*. 

The following is fron(i his judgment : — 

"On the 1st issue the first question is under what section of the 
schedule to the Limitation Act this suit falls, and I do not hesitate 
to say it is under Sec. 106,(i) for both the plaint in this suit and the 
proceedings in the former suit, 38 of 1872, and the Judgments both 
original and appeal in that suit, show that the plaintiff and defend- 
ant entered into partnership for the purpose of trading in silk, and 
that that partnership terminated in July 1870. This is the case 
whether we accept plaintiff's or defendant's versions of what 
took place. 

" But this suit is not in my opinion barred, for the plaintiff 
is entitled to deduct the time during which he was prosecuting his 
present claim in Original suit 38 of 1872 and it makes no differ- 
ence that he was then prosecuting it by means of a set off in 
that suit. 

" That was a suit brought by this defendant to recover with 
interest the sum of rupees 3,152 advanced by him to plaintiff, 
this defendant then alleging that plaintiff had failed to carry out 
the agreement. This plaintiff then pleaded delivery of the silk and 
sought to recover by his right of set off, the amount due to him by 
this defendant It was then found that plaintiff had delivered the 
8 bales of silk, but that he was not entitled to set off his claim in 

(I) Act IX of 1871, Sch. 2, Sec. 106 fixes 3 years as the period of 
hmitation m suits •* for an account and a share of the profits of a dissolyed 
partnership, the period beginning to run from *' the date of the dissolution." 
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that suit^ because that suit was brought on the ground that the 
partnership contract had not Keen carried out, while the set off 
proceeded on the ground that the partnership was carried on and 
because in that suit it would be impossible to say what this 
plaintiff could recover without going into questions not properly 
falling under the head of a set off. 

" It must I think be held that plaintiff' was, as long as he was 
endeavouring to recover by means of a set of, bona fide })rosecu- 
tiiig a claim on the same cause of action as the presept suit and 
that the Court was prevented from deciding the claim because it 
was not properly cognizable in that suit ; and that this is " cause of 
a like nature" to want of jurisdiction so as entitle plaintiff* to the 
benefit of Sec. 15 of the Act.(i) 

" And if we deduct, what T think is all the plaintiff is entitled 
to deduct, not the whole time during which tl^at suit was pending, 
but the time only during which this plaintiff was advancing his 
claim i. e, the time from the date of his putting in his defence, 17th 
December 1872 to the date of the first judgment jn that suit, 25th 
March 1874 and from the date of hi3 application for review of judg- 
ment, 22nd July 1874 to the date of the review judgment, 18th 
November 1874, the plaintiff is within time. I say nothing about 
the time during which an appeal was pending in the High Court, 
for that was an appeal by this defendant, and I have nothing to 
show that plaintiff then advanced his plea of a right of set off or 
whether he acquiesced in this Court's judgment on that point. But 
on the calculation, the most unfavoui-able to plaintiff, the suit is 
brought in 2 years and 303 days and is within time. 

"This brings us to the 2nd issue and this I am of opinion has 
been already determined between these same parties in O. 
S. 38 of 1872, the judgment in which suit was affirmed by the 
High Court in R. A. 45 of 1875, and this issue is therefore "res 
judicata." 

(1) Act IX of 1871, Sec. 15, so far as it material to this case, is as follows :-r 

" In computing the poriod of Hmitation prescribed for any suit, the time 
daring which the paiutin has heen prosecuting with due diligence another suit, 
whether in a Court of first instance or in a (Jourt of appeal, again9t the same 
defendant or some person whom he represents, shall he excluded, where the 
last-mentioned suit is founded upon the same right to sue, and is instituted in 
good faith in a Court which from defect of jurisdiction, or other cause of a like 
nature, is unable to try it." 
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" In that suit this defendant, as already remwked, claimed to 
recover the money advanced by him to this plaintiff for the f«artiier- 
ship and chiefly on the ground that the partnership was never 
carried out. This was the contention of this defendant in that suit 
both in this Court and in the Appellate Court, though he also in 
his plaint alleged that this plaintiff had failed to account to him for 
the profiis realized. This plaintiff's answer was that he had delivered 
8 bales of silk to this defendant and that through that delivery it 
was this defendant and not this plaintiff who had to account for the 
profits, and the question therefore clearly was whether there bad 
been a delivery of silk as against the advance made by defendant 
Had the delivery been made not in regard to the partnership, (which 
in both Courts was found to have been acted upon), the plea of 
delivery of silk would not and could not have affected the right of 
this defendant to recover in that suit ; for this plaintiff admitted 
receipt of money and his only plea was that he had delivered silk 
as for that money and more silk besides. Neither party setup, 
either then or now, any other transaction as having occurred 
between them. This defendant said he had advanced rupees 3,152 j 
plaintiff admitted it and replied that for that advance he had 
delivered silk. The whole decision in the former suit went on the 
ground that the silk had been delivered by this plaintiff to this 
defendant, and had been delivered for the advance and for the 
partnership joint venture existing between the parties ; and the 
High Court on appeal were satisfied with this Court's conclusions 
to the effect that defendant had acted in the joint venture. And 
as no other action in the joint venture was ever alleged, the 
action must have been the delivery of silk. 

" It seems to me perfectly clear that the question now raised 
between the parties was raised, tried and determined in the suit 
38 of 1872, and that it cannot now be reopened; and I therefore 
find this second issue in the affirmative." 

Against this a Eegular Appeal was preferred on the following 
grounds : — 

I. Because the plaintiff's claim is barred by the Act of Limita- 
tion. 

II. Becau5?e the plaintiff is not entitled to the benefit of Sec. 
15 of the Limitation Act. 
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III. Because the plaiDtiff should be put to the proof of delivery 
of 8 bales of silk as alleged in the plaint as the defendant 
has denied the receipt of the same. 

IV. Because there is no evidence on the record to show that the 
plaintiff is entitled to recover from the defendant the sum 
of rupees 3,255-9-11 as decreed by the District Judge. 
V. Because there is no evidence on the record of the delivery 
of 8 bales of silk by plaiutiflF to defendant as alleged in the 
plaint. 

VI. Because the Judgments in Original Suit No. 38 of 1872 and 

Appeal Suit No. 45 of 1875 are no bar to the reception of 
evidence as to the question raised by the 2nd issue men- 
tioned in the pleadings of this cause. 

VII. Because the District Judge was wrong in deciding that the 

question raised by the 2nd issue in the pleadings cannot 
now be reopened as it was already decided in Original 
SuitNo. 38of 1872. 

Mr, O'SuUivan, (with him Balajee Bozo and Gurumurthy 
Iyer) for the appellant. The suit is barred by the Law of Limita- 
tions. Sec. 15 of Limitation Act(0 provides that where a suit is 
instituted in a Court which had no jurisdiction to try it, and that is 
dismissed for want of jurisdiction or the like cause, then that period 
is not to be calculated in the computing the period of limitation. 
The Section does not provide for any claim iu the nature of a set off. 

[KinJeraley, J. — How does the Judge decide that the partner- 
ship ceased in December 1870.] 

From the admissions of the parties. 

[Holloway, J, — It does not follow that because transactions 
terminated, therefore, the partnership ceased.] 

The suit does not ask for an account; it is in respect of part- 
nership dealings. The Court below erred in supposing that the 
matter of delivery of silk is res judicata. 

(1) Act IX of 1871, Sec. 15, so far as it material to this case, is as follows : — 
" In computing the period of limitation prescribed for anj suit, the time 
during which the plaintiff has been prosecuting with due diligence another 
suit, whether in a Court of first instance or in a Court of appeal, against tho 
same defendant or some person whom he represents, shall be excluded, whete 
t le last mentioned suit is founded upon the same right to sue, and is instituted 
in good faith in a Court which from defect of jurisdiction, or other cause of a 
like natiure, is unable to try it." 
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JvdgmetU : — Id December 1876. 

HoLLOWAY, J. in delivering the judgment of the Court 
observed: — The ground on which the Court below has decided 
the question cannot be sustained. If it is known when limita- 
tion began, we are of opinion that what has occurred in this case 
cannot be allowed to take the case out of the statute. Sec. 15 
says that were a suit is based on the same cause of action and is 
dismissed for want of jurisdiction or the like cause, the period 
during which that suit was pending ought to be included in com- 
puting the period of limitation. Here the first condition is not ful- 
filled, and the cause of action is not the same in two suits. The 
cause there was that this was a loan of money for certain purposes 
with a right to deduct for purchases made, and here the suit is 
brought for the recovery of the sale proceeds of the purchase. Tlie 
gi'ound that no account is asked for does not seem to be a proper 
one, for the plaintiff says that the Judge told him to bring 
a suit for the balance. I think also that if it is necessary to 
enter again upon the question of the delivery of the 8 bales, 
it is res judicata having been decided in a former suit. In that suit 
the defendant came to ask for money on the gi'ound that nothing was 
done with the money, and the Court found that delivery was made 
of 8 bales of silk and dismissed the suit. In appeal this Court dis- 
missed the suit on the ground that it was not properly framed, 
and to come to that conclusion it was necessary for it to find, 
not only that advances should have been made, but also, that certain 
things were done with the money for which an account should be 
rendered ; and as this was a necessary ground for arriving at that 
decision, the decision thereon makes the matter res judicata. As 
it does not appear however when the partnership terminated, the 
District Judge will state whether the partnership is a general or 
particular one, and if the latter when it ceased. 

Case remanded. 
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Wxt ligh Court of Ittabrrts. 

« . 

APPELLATE JURISDICTION. 

Present :— Sir W. Morgan, C. J., and KiNDEESiiEY, J. 

Regular Appeals Nos. 74 and 79 of 1876. 

Sri Rajah Yenumala Latch- 1 {let Defendant) ApptUant in 
ANDORA Mansubdar, ) li. A. No, 74. 

Sri Rajah Yenumala Lutchama | (2nr/, 3rd & Mh Defendants) 
Davama Garu & others J Appellants in R. A. ^^o.U\f. 



Siu Rajah Yenumala Yenka- 
YAMANA Garu. 



\(Flavntiff) Respondent. 



Maintenance is a charge on the family property firstly in the hands of the heir, 
and then in the hands of alienees. 

Arrears of maintenance can always be recovered for 6 ysar», hut Courts in 
decreeing such arrears vsill he guided by equitable principles. 

The plaintiff as the widow of the late Munsabdar (Zemindar) 
of Totapulli in the Godavery District, brought this suit for 
maintenance at Rs. 250 a month, and aiTears oi such maintenance 

for 5 years from March 1870. The facts are as follows: 

The plaintiff's husband having died in 1854 the plaintiff succeed- 
ed to the estate, and w;i8 in possession for some time when 
a suit was instituted against her, and the same was finally decided 
against her by the Privy Council in February 1870. The 1st 
defendant, an elder member of the family, then sued for the 
recovery of the estate, and obtained possession in 1872, and since 
obtaining possession alienated portions of the property to defen- 
dants 2 to 5. Li this state of facts the plaintiff brought this suit 
to charge the maintenance and arrears on the whole estate. The 1st 
defendant among other things pleaded that the amount of mainten- 
ance was excessive, and that arrears ought not to be decreed, and 
defendants 2 to 4 pleaded that they were bond fide alienees and 
that maintenance could not be charged on the estate in their hands. 
The Subordinate Judge gave a decree for maintenance at Rs. 150 a 
month, and for arrears of 5 years, and charged it on the whole 
estate proportionately to the holding of the defendants. 

The following is from his judgment : — 

"It was admitted by the 1st defendant that the 2nd widow of 
the plaintiff's husband is allowed a maintenance at the rate of 

43 
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rupees 100 a month. It therefore appears to the Court that tLe 
plaintiff, as the elder widow having to maintain the dignity of 
lier house and to take upon herself the responsibilities attached 
to the family of her husband, (which are not few as apparent 
from the deposition of the 6th witness for the 1st defendant) should 
have twice as much as the allowance of her co-widow. But looking 
to the other liabilities and encumbrances on the estate as admitted 
by both parties, the Court considers it proper to fix the allowance 
at rupees 150 a month. 

"The villages sold by the 1st defendant to the other defen- 
dants, must also be made liable proportionately to this mamtenance, 
as tlmy fonoed part of the estate when the aforesaid decree (A) 
was passed by the late Civil Judge, declaring the plaintiff lo be 
entitled to recover her maintenance from the estate. 

" It is hereby decreed that the plaintiff shall receive a mainten- 
ance of rupees 150 a month from the estate including the 
G villages sold to the 2nd, 3rd and 4th defendants. It is also 
decreed that the Ist defendant do pay the plaintiff the amount of past 
maintenance at the same rate. The costs of the plaintiff to be 
paid from the the estate. The defendants shall bear their costs." 

Against this Eegular Appeals wore preferred. 

Mr. Johv stone (instructed by Messi's. Orant and Gravi)toT 
the appellant in R. A. 74. The 1st defendant is bound to pay 
only from 1874 when he got possession of the estate. Maintenance 
is a constantly reeurring right, and the plaintiff must seek to 
recover the arrears before 1874 from the person then in possession. 

Mr. Tarrant for the appellants in R' A. 79. The Lower 
Court was wrong in having declared the property in the bands 
of defendants 2 to 4 liable. The current of recent decisions is in 
favour of alienees. 

Judgrnent: — Oh Deeemher IS76. 

Per Curiam. — Arrears of maintenance are a charge upon the 
estate, and the 1st defendant having taken the estate must take it 
subject to the incumbrt^nce. Decreeing past arrears is a matter 
within the discretion of the Court, and in this case as the plaintiff 
was for some time in possession of, the estate and must have then 
come by a considerable amount of money, it is fair to decree Mrears 
from the time the 1st defendant came in possession of the estate. 
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Primarily the heir and the family property in his hands are liable, 
and, if they fail, then the property in the hands of the alienees. 
The decree will be modified to this extent. 

Appeals dismissed. 

\_Note, — As to the widow's claim to maintenance being a charge on the 
estate, see Mussumat Golab Koomour v. The Collector of Benares, 4 Moore's 
I. A- 246 ; Subhramania Mudaliar T. Kaliani Ammal, 7 Madras H. 0. Bep., 

L226 ; S^Hmati Bhagahati Daei v. Kanaifal Mitter, 8 B. L. R., 225. In tnis 
t case, a distinction is drawn between the liability of the heir and of an 
alienee. The heir, a volimteer, aod an alienee with notice are liable. Quae9*e 
whether the widow has a " lien on the property in respect of her maintenance 
against all the world irrespective of each notice." bee also I^ieiarini Daei y, 
Makhanlal Butt 9 B. L. B., 11, at page 22. In Adhirdnee Narain Coomary v. 
Shona Malee Fat Mahadai, 1 I. L. K., (Calcutta) 365, it was held that the 
widow's right is not a charge on the estate in the hands of a bona fide purchaser 
without notice. The widow must show that there is no property in the hands 
of the heir before she can enforce her right against a purchaser.] 



Wia ligh €0urt of ^Hairas, 



APPELLATE JURISDICTION. 

Present:— Sir W. Morgan, 0. J. and Innes, J. 

Civil MiscellaneouB Special Appeal No. 373 of 1S76. 

Krishna (Petitioner) Appellant. 

Rama (Counter Petitioner) Respondent. 

Where an application for the purpose of keeping a decree alive under Act IX 



o^ 1871 is dismissed on non-payment qf batta for service qf process on the 
defendant that circumstance would not invalidate its effect of keeping the 
decree alive ; what is rehired is tluU it should be such an application as ia 
contemplated by the article ; if the Courts below find it to be a bona fide 
proceeding t the High Court will accept mch finding. 

The appellant, in the matter of this petition, presented a peti- 
tion in the District Mnnsiff's Court of Bekal, praying that k certain 
decree may not be executed on the ground of its being barred. 
The following are the facts of the case. The counter-petitioner 
obtained a decree against the petitioner iu special appeal before the 
High Court in December 1871 ; he applied for execution of the 
same in September 1874, but the application was dismissed as ho 
iisdled to pay the batta for service of notice. He again put in a 
petition in August 1875, and the present appellant put in the 
present petition objecting to the execution on the ground that the 
decree was barred. The District Munsi£f declined to execute the 
decree on this ground finding that the application of 1874 having 
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been dismissed on account of the petitioner's failure to pay batta, it 
was not a bond fide proceeding, and could not be countenanced 
under the Act. 

The following is from his order : — 

" l«i Issue. — ^The decree is clearly barred. The decree in Special 
Appeal was passed in December 1871. The first application for 
execution was on 19th September 1874, which was rejected on 30th 
idem, owing to non-payment of batta for notice which was neces- 
sary to be issued, and the application now in question was made ou 
25th August 1875. If the first application was not a bond fide pro- 
ceeding, the second application was barred, and the failure to 
deposit batta for notice shews that it was not a bond Jide proceed- 
ing (see exhibits filed)." 

The District Judge reversed this order on the ground that 
under the new Limitation Act it was not necessary to consider the 
bond fides of the applicant, and that even if it were necessary to 
consider the question there was no reason to suppose that the 
petitioner did not bond fide intend to keep the decree alive when 
he put in the application. 

"The decree is dated in December 1871. Application for 
execution was made on 19th September 1874 ; it was struck off on 
the 30ih idem (last day of the quarter) because the applicant had 
not paid batta for service of notice under Sec. 21G of the Civil 
Procedure Code. Application for execution was next made on 25th 
August 1875. This is held by the Munsif to be barred because he 
is of opinion that the application of September 1874, was not 
bondfi,de, and more than 3 years have elapsed from the date of the 
decree. I am of opinion that, as decided by the Calcutta High 
Court in Eshan Chnnder Bom v. Prannath Nag,W it is quite 
unnecessary to consider under the present law, whether the former 
application was or was not made bond Jide, but even if it were 
necessary that the last application should have been made with 
the bond fide intention of keeping the decree in force, I see no 
reason for supposing that such was not the plaintifTs bond fide 
intention when making the application of 1874; I hold therefore 
that the decree was not barred in August 1876. 

"As to the lands in XJdiyannur and Kodakut, I have no doubt 
they have been awarded to the plaintiff by the decree as forming 

(1) U Bengal Law Sep., p. 143. 
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portions of the wargs of Trikarpur and Pattelot as stated in the 
plaint. 

** I therefore allow this appeal to the above extent." 

Against this a Special Appeal was prefened. 

Mamach^ndrier for the appellant. The decree is clearly barred 
it was held by this Court in Civil Miscellaneous Regular Appeal 
235 of 1874 that, unless an application was made bond tide, it could 
not avail. That was under the new Act. 

[Mr, O'Sullivan for the respondent. That was in Regular 
Appeal.] 

That does not matter, for the principle is the same in Special 
and in Regular Appeal 

Judgment: — llth December 1876. 

Per CuHain. — ^The principle is not the same in Special and in 
Regular Appeal, for in Regular Appeal the Appellate Court could 
enquire into the merits of the case and decide upon the evidence 
there, in whether the application was of such a nature as to have 
the effect of keeping the decree alive. This the High Court cannot 
do in Special Appeal for it must then accept the findings of fiict 
of the lower court ; and the question whether the application was 
a bond fide one and made with ihe intention of keeping the decree 
alive, is a mere question of fact. In this case the finding of the 
Judge that the application was a bond fide one must be accepted 
and this Special Appeal dismissed. ' 

Special Appeal di^smissed. 
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^he gigli dtowrt of ^^Utirnis. 



APPELLATE JURISDICTION. 

Present:— Sir W. Morgan, C. J., and Holloway J. 

Begular Appeal No. 72 of 1876. 

Sri Manieai Mahalakshamma Qauv.... {Plaintiff) Appellant 
The Collector of Godavery (Defendant) Respondent. 

A suit to recover propet*ty attached as belonging to a rebel must he brought wilkm 
one year after the attachment, under Act IX of 1859.(1) Reports made hy 
the Collector to the Oovernmtnt to restore the lands will be qf no avail tn 
preventing the statute, and the statute cannot be said to run from the date 
of the final order of Government confiscating the lands. 

Ter Holloway, J. — Admissions made by the Collector that certain property 
belongs to a particular individual cannot bind the Government, for they afi 
not within the scope of his authority as the Agent of Government. 

The plaintiff, the Zemindamee of Gutala, brought this suit to 
recover the villages of Sivaghery and Cheedoor attached to Ae 
Zemindary and confiscated in 1858 as belonging to one SoobbaBeddy, 
who rebelled about that period, and was hanged. The facts of the 
case are as follows :— Soobba Eeddy, the rebel, having been 
engaged by the Gutala Zemindars to suppress disturbances in the 
Zemindary, was receiving a monthly stipend up to the year 1830 
and the Zemindars subsequently gave him in lieu of his pay the 8 
villages in question on condition of his paying a rent which varied 
in different years from Rs. 32 to Rs. 300, and his rendering service 
whenever he was wanted. Soobba Reddy, who was in possession 
of these villages under the tenns of this agreement, rebeUed in 
1858, and was hanged, and all his property was confiscated. Among 
these were the villages in question. The Zemindar of Gutala from 
1858 downwards was petitioning Government on several occasions 
to restore these villages, as they were confiscated by mistake, and 
the Collector also njade reports to the like effect, but the Govern- 
ment finally in 1872 resumed these villages and allowed a dedneiion 
of Rs. 32 from the Peishcush of the Zemindary. The plaintiff 
alleging that his cause of action began from the dat« of the final 
order brought this suit in 1874 to 'recover these villagesw The 
Collector in defence pleaded the statute, and stated that adverse 

(1) An Act to provide for the adjudication of claims to property seized 
as forfeited. This Act was of limited and temporary operation, and was 
finally repealed by the repealing Act YXII of 1868. 
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possession having begun in 1858, and no proceedings instituted 
since which' can have the effect of removing the bar, there was a 
complete bar after twelve years. The l->istrict Judge allowed 
the plea of limitation and dismissed the plaintift' s suit. 

The following is from his judgment : — 

"I recorded the evidence for the plaiutifT as the defence 
appeared to me unsatisfactory, and it was not known how this 
liniitation bar would be met. It is quite clear that the plaintiffs 
claim is barred by lapse of time, and that the 3rd issue being found 
in the aflSirmative, it is unnecessary to record any findings upon the 
1st and 2nd issues. The possession of these villages by Government 
is adverse and has been adverse ever since it commenced in 1858-59. 
Of course the mere fact of some remission of peishcush by the Go- 
vernment in 1873, both for the future and retrospectively, is no 
legal acknowledgment of plaintifiTs title; nor would such ac- 
knowledgment in any case avail to remove the bar, for Sec. 20 of 
Act IX of 1871 is not applicable except in respect of debts and 
le<mcies; and no amount of petitioning the Revenue authorities and 
Government can entitle the plaintiflF to have the time so occupied 
deducted in computing the period of limitation." 

Against this a Regular Appeal was preferred. 

Mr, Tanunty (with him Dorasawmy Iyengar) for the appellant^ 
In this case our plea is that the possession throughout was 
friendly and not advei-se. There were negotiations between the 
Collector and the plaintiff about giving back these villages, and we 
are refused copies of all this correspondence, without which we 
cannot support this appeal. Our cause of action began in 1873 
when the Government passed their final orders in the matter of re- 
suming these lands. 

Their Lordships delivered the following 

Judgments: — Ibth December 1876. 

Sir W. Morgan, C J. — All right of suit in respect of these 
villages vanished in 1858 by the express terms of the proviso to 
Sec. 20 of Act IX of 1859 which requires these suits to be brought 
within one year of the confiscation. I see no reason for saying that, 
owing to certain intermediate proceedings, this suit can be main- 
tained. The Government, as well as private persons, are well 
justified in relying upon this most excellent law of limitation 
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passed with a view to putting an end to stale claims. This appeal 
must be dismissed. 

HoLLOWAY, J. — The case seems to be a clear one. Tins 
iiein ' a case of attachment on account of rebellion, the statute 
be'^an to run after one vear, and the action is barred. Assum- 
ing that there are a number of documents wf-itten by the 
Collector to Govei-nment stating that the property belongs 
to the plaintiff, the case in no way becontes a better one 
for the plaintiff These documents cannot be binding upon 
Government, because it is not within the scope of the 
Collectors authority as agent of Government to make the state- 
ments said to have been contained in these papers, so that even 
supposing that all these documents siid that the property was 
unlawfully seized and ought to be returned by Qovemment, they 
can have no effect upon the statute. We are not in a position to 
anake any observations upon the conduct cf Government in this 
case. My experience is that in these cases these persons would not 
have rebelled without the master. These people have no right 
whatever to ransack the records of the Collector and make use ot 
the confidential reports made by him ; even if they had access to 
those records they would not be assisted thereby. This appeal 
must be dismissed with costs. 

Appeal dismissed 

[Nole.—See Gohlnd Pandey y. Heemut Bahadur, 6 W. R., 42 ; and Mudun 
Singh v. Mutsamut Bibee Koohoom, W. R., 18d*, p 377.] 
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^he ligh Court of |H«br«0. 



ORIGINAL JURISDICTION. 

Original Suit No. 304 of 1876. 

Present :—Kernan, J. 

The Administrator General of Madras.., (Ptewiii/.) 

F. N. Hawkins & others {Defendants,) 

The Administrator General^ like any other Administrator, may pay a just 
debt barred by the Limitation Act, and the fact that he takes a benefit by 
the payment does not affect the question. 

This was a suit by the Administrator Greneral of Madras for 
an account to be taken, under the direction of the Court, of tbe 
estate of one Edward Hawkins deceased, and for distribution of the 
same to the parties entitled. The facts appear from the judgment 
and the only question in the case was whether the Administrator 
General was at liberty to pay a debt barred by the Statute of 
Limitations. 

Air. O^Sullivan for the plaintiff, the Administrator General. 
This case is governed by the decision of this Court in Ritchie v. 
StokesW wherein it was decided that the Administrator (General 
has the same right of retainer in satisfaction of his debt as 
an ordinary executor or administrator. An executor has a clear 
right to pay a debt barred by the Statute(2) and so has the 
Administrator General. 

Messrs, Gould and Shephard for the defendants. 

The rule is not applicable here because the circumstances are 
different. In England the plea of limitation is not favoured as here. 
Shewen v. VanderhorstW. In England it may be waived, not 
here. It is very doubtful whether the Act does not destroy the 
right as well as the remedy W. Any how, cessante ratione legis, 
cessat ipsa Ux. The presumed intention of the testator cannot be 
said to exist here as in Shewen v. Vanderhorsti^). Moreover the 

(1) 2 Madras H. 0. Rep., p. 255. 

(2) See Stahlschmidt v. Lett, I Sm. and G., 415 ; Hill v. Walker, 4 K. 
and J., 166. 

(3) 1 Russ. and M., 347. 

(4) la Amirunnissa Begum v. Umar Khan, 8 B. L. R., p. 540 it was 
held that adverse possession which bars the remedy transfers the right. See 
also note(4) post page 348. 

44 
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Indian Succession Act X of 1865, Sec. 282 is silent about this and 
limits the right of retainer. Even in England it is now regretted 
that the Act doe& not destroy the right. Lowis v. MumneyW, 

It must be admitted that an English executor need not plead the 
Statute and may even retain for a debt barred by the Statute. The 
question is whether the same liberty is given here to the Adminis- 
trator Genei-aL 

It is not clear that an ordinary administrator has it. He is 
an oflScer deriving his authority from and nominally appointed by 
the Court. The executor derives his authority from tlie will and 
is at liberty to waive the Statute on the supposed intention of the 
testator ; but because a person in whom the deceased has confidence 
has this liberty, it does not follow that an administrator ought also 
to have like power. 

There are no cases recognizing the liberty in an adminis- 
trator, and even with an executor it is restricted. 

The Administrator General, as a public officer, stands on a distmct 
footing. It is contrary to public policy that he should have a 
discretion so as to expose him to suspicion. Kerakoose v. SearUi^l 
Practically this is a case of retainer, and the question is— may he 
retain for a barred debt to the exclusion of other claims which are 
not barred ? As a public officer he is paid, and it is not right he 
should derive other indirect advantages from his office. Still less is 
it well that he takes out letters of administration for the purpose 
of retaining. A creditor even in England cannot take out letters 
of administration unless he shews that his debt is not ban^d; 
Williams on Executors 442 (7th Edn.,)(3). Under these circum- 
stances the Administrator General cannot pay a debt barred 
by the Statute. 

EebnaN^ J. — The plaintiflF, the Administrator General of 
Madras, filed the plaint praying that his accounts as administrator 
of the estate and effects of E. J. Hawkins may be taken, and the 
estate distributed. 

(1) L. R., 4 Eq., p. 451. (2) 3 Moore's I. A., p. 329, at page m. 

(3) In Coombs v. Coombs, L. B.. 1 P. and D., 288. it was held that the 
cr^itor of an intestate is entitled to a grant of administration, although 
his right of action is barred, the Court ^ways making it a condition that 
he shall give a bond to distribute the assets pro rata among all the creditors. 
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The defendants are 'persons entitled to the undisposed of 
residue of the estate after payment of the just debts and other 
paramount charges affecting the estate of the deceased. 

There is of course no objection by the defendants to have the 
account taken, but as the Administrator Gteneral in his accounts 
claims credit for ^ sum of 5,016-12-11 part of Ks. 15,000, a debt 
due by the deceased and his partners, which it is admitted was 
paid by the Administrator General after the debt was barred by 
the Law of Limitation, the defendants desired to have this question 
decided at once, whether the Administrator General was justified 
in making such payment before the accounts shall be examined, it 
being probable that this single question is the only substantial one 
in the accounts. 

The facts are these : — 

The deceased E. J. Hawkins, of the late firm of Hawkins 
Brothers of Vizag^apatam, executed with his partners a joint and 
several bond dated the 6th of May 1848, to Messrs. Miller and 
Sons, formerly merchants in Madras, in the penal sum of Es. 15,000 
conditioned for the payment of the sum of Rs. 7,500 and interest at 
12 per cent, on the of 1849. The said E. J. Hawkins died at 
Madras on the 17th of September 1850 intestate, and adminis- 
tration to "his estate was granted by the Supreme Court to W. A. 
Searle, then the Administrator General of Madras. 

On the 7th November 1850, Messrs. Miller applied by letter 
of that date to the Administrator General referring to an advertise- 
ment of the administrator in the Fort St George Oasfette respect- 
ing claims against the estate of £. J. Hawkins, forwarding a daim 
for Rs. 9,773-5-5 on foot of the said bond, and in reply the admin- 
istrator by letter of 9th November 1850, requested the bond to be 
forwarded to him, which was forwarded in a letter of the 14th 
November 1850, to which last letter the Administrator General 
replied by letter of the 15th November 1850, in which he stated, 
" The bond being on the face of it executed by a firm of Hawtins 
Brothers, I beg to refer you to the surviving partners for settlement 
of your claim. You will of course be entitled to come in on the 
separate estate of my intestate in respect of this bond on his 
private debts being paid, and the partnership assets exhausted, 
but I apprehend in this case all chance of your ever realizing any- 
thing from the private assets is hopeless, as I have not received 
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one rupee, nor is there apparently any chance of my doing so. 
I return the bond, &c." 

Mr. Searle, as Administrator, filed his account in Court on the 
11th September 1856, shewing that the assets then remained* were 
not sufficient to pay the costs of administration to the deceased, 
and shewing amongst others, the sum of Rs 9,773-5-5, as the claim 
of Messrs. Miller unpaid. 

Henry William Hawkins, one brother of the firm of Hawkins 
Brothers, died on the 25th of July 1848, and on the 24th of 
August 1849, letters of administration to him, with his Will 
annexed, were granted to Mr. Searle as Administrator (Jeneral. 

William Hawkins, the last survivor of the partnership of 
Hawkins Brothers, died on the 25th of October 1868, and on the 
19th of May 1874 administration to his estate was granted to the 
plaintiff as Administrator General of Madras. 

Previous to the decease of any of the said three obligors, i. €., on 
the 29th of November 1842, their father Charles Hawkins of 
Vizagapatam, merchant, died intestate, and letters of administration 
to his estate were granted by the Supreme Court on the 11th of 
March, 1843 to W. B. Ackworth, the then Registrar of the Court, 
and on the 11th of March 1843, letters of administration de bonis 
non of Charles Hawkins were granted by the Court to the 
said W. A. Searle then the Registrar of the Court. On the 14th 
of November 1869, C. M. Teed, then the Administrator (Jeneral of 
Madras, as the administrator of Charles Hawkins paid into the 
Treasury of Madras under Act VIII of 1855, Sec. 61, the sum of 
52,300 Rs. and 22,300 sicca Rs. belonging to the estate of Charles 
Hawkins, and also paid in on the 7th of March 18G0 a Tanjore 
bond for Rs. 4,500, all which sums were carried to the credit of 
Government under that Act. 

Charles Hawkins had left him surviving his widow the 3rd 
defendant and six -sons, including the 1st and 6th defendants and 
the three obligors in the bond, and A. S. Hawkins now represented 
by the plaintiff as his administrator, and the 3i*d and 5th defendants 
his daughters, as his next of kin. All these persons, or the 
representatives of those of them who have died, with the second 
and fourth defendants, husbands of the 3rd and 5th defendants, 
were entitled to the funds so paid into the Treasury of Madras. 
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The defendants appeared to be entitled to any residue of the 
estate of E. J. Hawkins and the other obligors of the bond, aftei- 
payment of their debts. 

The funds so carried to the credit of Government had up to 
and on the 19th of June 1874 accumulated to a sum of Rs. 
90,310-5-5, and by order of this Court made that day it was declared 
that t^e first and third defendants were, as two of the children 
of C. Hawkins, entitled each to i of the said funds. 

On the 10th of July 1874, the plaintiff, as Administrator 
General of Madras, and, as such, administrator of the estates of the 
said three obligors in the bond, realized from each estate the sum 
Ks. 10,034-7-9. 

After the plaintiff realized such sum a claim was put forward 
by F. F. Atkins, Manager of the Agra Bank, as the Attorney of the 
surviving members of Messrs. Miller and Sons for Rs. 32,057 for 
principal and interest on that bond (which, it is alleged, though no 
objection was made on the argument, was not produced to plain- 
tiff.) The plaintiff paid the amount on the penalty of the bond, 
viz, Es. 15,050 to Atkins on the 13th of August 1875, by paying 
out of the estate of each of the obligors a sum of Rs. 5,016-12-11. 

The defendants contend that the plaintiff was not justified in 
paying the debt on the said bond, inasmuch as the right to recover 
on that bond was barred by Limitation. 

The plaintiff is brother of Leander and William Miller, the 
surviving members of Miller and Sons, and is alleged to have 
had money dealings with them or to be personally interested in 
the amount paid. No proof of these dealings was given or of such 
personal interest, but if such facts existed, they should not, in my 
judgment, affect tlio decision of this case, for, even if the plaintiff 
vfB& himself the creditor, the question for decision would still be 
the same. 

The defendants contended first that the plaintiff as Admi- 
nistrator General, and as such only being the administrator of 
K J. Hawkitis, is not entitled to the same privilege of retainer or 
the other privileges as an ordinary administrator inasmuch as he is 
a public officer paid for the discharge of his duties, and that his 
duty wa$ to pay such debts as could be legally established against 
him; and had no power to pay a debt, which could not be 
recovered in a Court of Law or Equity as being barred. As to 
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the remedy by the Limitation Act no doubt then this debt could 
not be recovered being barred. The case of KeraJcoose v. Searle,{^) 
was fefeiTed to. That case decided that it was against public policy 
to allow an officer of the Court to institute suits in the conduct 
of which he might have direct personal interest. The paseage at 
p. 346 stating such policy as to officers of Courts of Justice, it was 
contended, applied in principle to the case of an Administrator 
General having a personal interest in antagonism to the interests 
of the parties beneficially entitled to the estate. The plaintiff 
relied on the decision in Jiitchie v. StokesW which decides that the 
Administrator General, as administrator in any particular estate, has 
the same right of retainer for a debt due to himself by the deceased 
as any ordinary administrator. 

KeraJcoose v. Searle,(^) was not referred to in Ritchie t. 
Stokes.i^) It was probably considered inapplicable inasmuch as the 
Administrator (Jeneral under Act VII of 1849 was declared not to 
be an officer of the Supreme Court, as observed by Sir C. Scotland 
in gi^ang Judgment p. 264. The first point is therefore concluded. 
Act X of 1865, the Succession Act, was referred to (on behalf of 
the defendants) directing the administrator to pay the other debts 
with bis own, but it does not apply to intestacy before the Act, and 
defendants are not creditors — and Sec. 330 saves rights and 
privileges of the Administrator General. 

Ritchie v. Stokeai^) decided the general right of retainer, but the 
debt in that case was not barred by limitation, and the 2nd point 
contended for the defendant is : whether an administrator is at 
liberty to pay or retain a debt barred by limitation. If the admi- 
nistrator did not pay the debt and if a suit was brought by the 
creditors on foot of a debt barred, he could not recover under the 
former Limitation Act if pleaded, or under this present Act whether 
it was pleaded or not, (see Sec. 4.) 

The Indian Limitation Act bars the remedy not the right. 
Doe d. Kullammal v. Kuppn PillaiW, on the former Limitation 
Act which in this respect is the same as the present Act.W 

(1) 3 Moore's I. A., p. 329, at page 346. (2) 2 Madras H. 0. Rep., p. 251 
(3) 1 Madras H. C. Rep., p. 85. 
(4) In Padinhare Kovilagath Valia Ranee v. Padinhare Kovilctgai 
Cheria Rajah, post page 351, the Chief Justice expressed an opinion that tb 
right as well as the remedy is barred by lapse of time, while Mr. Jnstic 
HoUoway held that Act 2jT of 1859 merely barred the action not tl 
obligation. See also note(4) ante page 343;. 
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The defendants do not deny that an executor is at liberty to 
pay a debt barred by limitation and is entitled to credit for the 
payment in his accounts. But they contend that it has never been 
decided that an administrator is at liberty to do so. The question 
arose in Clinton v. BrophyW and the Court of Chancery, held 
that an executor or administrator was entitled to retain a debt 
barred by limitation and as credit for the payment, though the 
statute was set up by the next of kin. In that case A wrote a 
letter to X not to be opened till after A's death, but which he 
directed to be considered as a Will, and directed that X and his 
other creditors named should be paid as soon as X got funds. The 
letter was not of course a valid Will, but it was held sufficient 
admission of the debts to take the case out of the statute. The 
general rule as to the right of the executor or administrator was 
decided, though, no doubt, the decision on the effect of the letter 
may be considered to render the discussion on the present jioint 
unnecessary. 

Mr. Oould and Mr, Shephard referred to Fuller and RedmanC^) 
and Shewen v. VanderhorHt^^), As to the right of a creditor or 
legatee in an administration suit to set up the bar of the statute if 
the executor did not, of this there can be no doubt, but Counsel 
argued that jfrom these cases it was to be inferred that the right was 
limited to the executor. These were cases no doubt of executors, 
and administrators were not expressly referred to, but they appear 
to ijie to admit that the ** representative" (which includes of course 
administrator) is not bound to set up the bar of the statute. The 
case of Alston v. TrollopeW recognizes the right of the administra- 
tor to waive the objection of the statute. I do not understand 
the expression in the report that the administrator "waived at 
his own risk" as conveying any doubt of his right to do so. 

The practice of the Probate Court, stated by Mr. Gould, of 
requiring aa affidavit by a creditor seeking administration that his 
debt is not barred by limitation, appears to me to recognize the 
right of an administrator to retain a barred debt although the 
Court for very just reasons has such a practice, and also the practice 
of obliging a creditor to enter into articles to pay creditors of equal 
degree, without any preference of his own (Williams 442, 7th Edn.) 
thus restraining his ordinary right(5). The Ordinary at the Probate 

i\) 10 Ir. Equity Rep., 139. (2) 26 Beav. 614. (3) 1 Russ. and M., 347. 
(i) L. R. 2 Eq., p. 205. (5) Sec Coomha v. Coomhsy L. R., 1 P. and D., p. 288. 
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Court is not bound to grant administration to any particular creditor, 
but may grant after next of kin to any proper peraon selected. All 
the text-books place the powers and privileges of the administrator 
on the same footing as those of an executor. tfhfp-panVa Touchstone 
p. 474 referred to in Williams on Executors p. 925, (7th Edn.) says that 
"after administration is granted, the power of an administrator is 
equjJ to, and with, the power of an Executor." He refers to Sir J. 
Nedham's case 8 Co. 135, &, describing executors as of three kinds 
1st " a lege conatituiua" as the Bishop, 2nd " constUutibs" testi- 
mentary executors, 3rd " dativua*' administrator.(i) 

Williams on Executors, p. 403, (7th Edn.) refers to the statute 
31 Edw. Ill, st. 1, c. 11 which provides " in case of intestacy, for the 
appointment of all administrators," who are to have actions as exe- 
cutors, to recover debts and to administer, and to answer the King's 
Courts and others whom deceased was bound, in the same manner as 
executors, and be accountable to the ordinaries as executors. This 
is the original of the statute law of administration and appears to 
treat administrators exactly as executors. 

I can have no doubt that an administrator has equal power 
and privilege of paying or retaining a debt though barred by 
statute, as an executor. An executor may be restrained or guided 
by direction, express or implied, given by the Will, and he must act 
on all such legal directions, but if he is not so restrained or guided, 
he and an administrator (after administration) appear to me to 
have the same powers and privileges, including those of retainer 
and payment of debts though barred. 

The defendants do not allege that the debt to Miller and Sons 
was not justly due by the three obligors, nor do they allege that any 
payment was made on foot of it, save by the plaintiff. It was not 
barred when the obligor E. J. Hawkins died, and was recognized 
by his first administrator Mr. Searle. The plaintiff no doubt had 
to some extent a personal interest, or at least feeling, in paying a 
debt in which his brothers were to benefit, audi even if it had been 
a debt due to himself, I do not see the payment or retention of 
it, though the remedy was barred by Limitation and the debt 
could not be recovered by suit, is any just ground for reflection 
on him. It was a joint debt, and in fact the creditors received 

(1) Williams on Executors p. 226, (7tli Edn.) citmg Godolph, Pfc. 2, C. 1, 
S. 1 i Swinb. Pt. 6, S. 1, and Wcntw. Off. Ex. 0. 1. 
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much less than was really due, though they got the full legal 
amount. No claims of other creditors were affected, and I cannot 
regret that the plaintiff* exercised his power or privilege as he did 
by doing justice to the creditors whose rights were put forward to 
the former Administrator General and admitted by him. 

I hold that the Administrator General is entitled to credit for 
the debts paid by him subject to this declaration, and refer the case 
in to cTiambers to take the accounts of the Administrator General. 

[Note. — The passage referred to in tlie judgment in Keraheose v. Searle, 
8 Moore's I. A., at page 346, is as follows : — 

" It it of great importance in all countries and more particularly in a 
country like India that no officer of a Court of Justice should be eren exposed 
to the suspicion that in the discharge of his official duties his conduct may bo 
influenced by any personal consideration." 



^Iit ^igh Court of ^Hairas. 



APPELLATE JURISDICTION. 

Present:— Sir W. Morgan, C. J., and Holloway J. 

Special Appeal No. 661 of 1876. 

Padinhare Kovilagath Valia Ranee (Defendant) Appellant 

Padinhare Kovilagath Cheria liAj ah,.. (Plaintiff) lieapondent. 

Suit to rerover principal and interest due on an a^greement exited in 1866. 
The District Court held that the claim for the principal was barred, hui 
not the claim for the interest accruing thereon. Held, that in the present 
case the suit was not barred^ 

Per Sir W. Morgan, C. J , because the plaintiff was in the position of a secured 

creditor, and trustee and manager of the property, 
Per Holloway, J , because Act XIV of 1869 merely barred tlie action not the 

obligation ; that obligation existed and came into suit with the law of the 

forum. Act IX of 1871, is applicable and makes the period of limitation 

run from the last payment of interest. 

Held also that when the claim to principal is barred, the claim to interest 
thereon is equally barred' 

The Plaintiff sued to recover Rs. 1,562-8-0, principal and 
interest due on an agreement executed by an agent of the 
defendant's ancestress on the 11th March 1866. 

The Defendant pleaded that the suit was barred by the Statute 
of Limitation, that the Agent of his ancestress had no authority 
to execute the agreement sued on, and that there was no con- 
sideration. 

The District Munsif of Calicut held that the agreement sued 
on was inadmissible in evidence because it was not stamped, and 

45 
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that the suit was barred by Article 66 of Schedule II of Act IX of 
1871, and accordingly dismissed the suit. 

On appeal to the District Court of South Malabar the decree 
of the Court of first instance was reversed by Mr. Logan, the then 
District Judge, on the ground that payment of interest was aUeged 
up to September or October 1871. 

The suit was remanded, and the District Munsif gave a decree 
for plaintiff on the merits. 

From this decree the defendant appealed to the District Court 
on the ground, amongst others, that the suit was barred. 

The Judgment of the District Judge was as follows : — 
" His (defendant's) vakil admits that he is unable to contest the 
Munsifs findings on the evidence, but he raises the question that 
the suit would have been barred under Clause 10 of Sec. 1 of the 
old Limitation Act (XIV of 1859) and that the remedy cannot be 
revived, under the present Act (IX of 1871). He refers to the cases 
reported at 7 H. C. Rep. 283(1) and 288.(2) On the other side it 
is argued that this question is not open for determination, that 
though not raised before Mr. Logan when the appeal 'was before 
him it might have been raised, and that Mr. Logan having 
decided that, as matter of law, the^suit was not barred, I am bound by 
that decision. The vakil refers to the case reported at 2 H. C. Rep. 
849(3). It is further argued that under the contract between the 
parties the cause of action did not arise until interest ceased to be 
paid, and that, at all events, the claim for interest is not barred* 

" The contract between the parties is evidenced by A and B 
which are in precisely similar terms. The one executed by the 
agent and the other by the defendant. There is a clear admission 
of a debt of 1,250 rupees, and the rent on certain land is assigned 
to plaintiff as security for the interest. There is no express promise 
to pay on any specified date, and I am of opinion that, these being 
instruments which might have been registered and were not 
registered, the limitation commenced to run from the date of the 
loan under clause 10 of Sec. 1 of Act XIV of 1859. The claim for 
the principal was therefore barred when Act IX of 1871 came into 
operation, and, as I cannot distinguish this case from the cases cited 

(1) Vencatachella Mudali v. Sashagh^rry Bau, 

(2) Molakatalla Nag anna v. Pedda Narappa^ 

(3) Falavarapu Muttanna y. Chanduri JSarappa, 
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by plaintiffs vakil, I am of opinion that the remedy cannot be revived 
by subsequent payment of interest. I do not think that I am 
precluded from entering on this question as I think Mr. Logan's 
decision merely amounted to this; — 'On the face of the plaint and 
as matter of law the suit is not barred by Sec. 66 of Act IX of 1871. 
Payment of interest is alleged, and, if proved, will take the case out 
of the statute (Sec. 21.)' 

" But I see nothing to prevent plaintiff recovering the interest 
claimed in the plaint. His right to the principal is not extin- 
guished; his remedy only is barred. I find that interest was 
regularly paid up to September-October 1871, and the interest now 
claimed did npt fall due until a year later. The plaintiff is entitled 
to a decree for Rs. 312-8-0 and to his costs on that sum in this 
and the Lower Court. The decree of the Lower Court will be 
varied accordingly." 

From this decree the defendant appealed to the High Court 
on the following grounds : — 

1. The suit is barred by the Statute of Limitation. 

2. The Lower Appellate Court is wrong in awarding interest 
on a sum already barred by the Statute of Limitation. 

The plaintiff filed a memorandum of objections on the follow- 
ing grounds : — 

1. The principal is not barred, and plaintiff is entitled to a 
decree for the full amount. 

2. The question of limitation was wrongly gone into, as it had 
once been determined by a co-ordinate Court. 

The Advooate-Oeneral for the Special Appellant. Assuming that 
the suit came within the piovisions of the old Limitation Act 
No. XIV of 1859, the claim is barred. As it was barred before the 
new Act No. IX of 1871 came into force, it was not revived by 
that Act. Vencatachelta Mudali v. Sashagherry JtauW ; Molaka^ 
talla Naganna v. Pedda NarappaW' 

[Holloway, J. — ^All the cases related to a starting point, the 
ratio decidendi is confined to that point. The real question here if 
whether the old Act extinguished the obligation or not] 

(1) 7 Madras H. C. Eep., p. 283. (2) Madras H. 0. Rep, p. 288, 
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It is submitted that the old Act e:s:tinguislied the right as well 
as the remedy. The claim to the principal being barred it Is clear 
that the claim to the interest is barred also. 

J/r. Miller for respondent. Under Act XIV of 1859 the 
remedy was barred but the right remained. Under this law it was 
a question of construction of the contract to ascertain when the 
cause of action arose, and this was a question of substantive law n^^t 
of procedure. It is not a question of procedure .even under the new- 
law. A contract to pay a barred debt is good under the Contract 
Act. Therefore the obligation must be subsisting though the 
remedy may be gone. If the obligation were gone also, such a 
contract would be void for want of consideration. Besides, this is a 
contract giving a recurring cause of action for the interest, which 
arose at the end of each year. There Avas one contract to pay the 
principal and another to pay the interest. The suit is not barred aA 

to the interest even under the old law. 

Gur, adv. vult 

Their Lordships subsequently delivered the following 
JvdgmenU : — 24:tk Jantuirtj 1877. 

HoLLOWAY, J. — The interest was paid regularly up to Sep- 
tember or October 1871, the District Judge finds. This case so 
stands that if the old Limitation Act where still in force, the daim 
would be barred. It is quite clear that if the claim to principal be 
barred, the claim fo interest accruing thereon is equally barred; the 
decision of the District Judge is therefore erroneous upon this 
point. 

There are several instances of recurring demands which will 
immediately occur to the mind of every lawyer, for example, a rent 
charge. The logic of the proposition of law is irrefutable. Now, the 
question which we have to determine in this case is as follows — By 
the old law of limitation payment of interest did not keep alive the 
claim to the principal beyond the statutable period; the time 
prescribed by the old Act had run out before this action was 
brought ; payments of interest were made after the new Act had 
come into force ; that Act provides that " a new period of limitation, 
according to the nature of the original liability, shall be computed 
from the time when the payment" of interest " was made ;— does, 
then, the new Act revive the original claim? The District 
Judge, relying upon certain cases decided by this Court, decides 
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"that the remedy cannot be revived by subsequent payment of 
interest." In the cases cited, however, the question was whether the 
new A.ct gave a new starting point for claims barred by the old 
Act before the new Act came into force. That is not the question 
to be decided in this case. Act IX of 1871, Sec. 21 does not give 
a fresh starting point for claims already barred, and does not revive 
such as are dead. The reason why a part payment is considered to 
give a new period of limitation from the date of the payment, is 
because it is treated as an acknowledgment of the debt, amounting 
to, or affording evidence of a new promise to pay the balance. 
Tippets V. Heane^W. 

The question is this— did the old law of limitation bar the 
obligation, or only the maintenance of an action founded thereon, 
and the right to bring Avhich might be revived ? In all the present 
codes, such for instance as the Code Civile and the German, Saxon 
and Austrian Codes, the subject is based upon what is called the 
" stronger obligation," that is the disappearance of the obligation by 
lapse of time. In the jargon of the English law, the law of limitation 
barred the remedy and not tl)e right. This was the spirit of the 
old Act which left the obligation still subsisting. In the history 
of the English law this subject bore different phases, from Lord 
Mansfield's time to that of that Eminent lawyer Lord Ellenborough(2) 
who stated the reason to be that in assumpsit '• an acknowledg- 
ment of the debt is evidence of a fresh promise," and Tanner v. 
jSmar^S) yrhich decided that though " upon a general acknowledg- 
ment, where nothing is said to prevent it, a general promise to pay 
may, and ought to be implied," such an implied promise did not 
exist " where the party guards bis acknowledgment."^ • Then the 
old Act merely barred the action not the obligation ; that obligation 
existed and came into suit with the law of the forum. The new 
Act, which provides that the period of limitation runs from the last 
payment, being applicable, the suit is not barred, in my opinion, 
and the judgment of the District Judge must be modified 
accordingly. 

Sib W. Morgan, C. J. — I agree that the suit is not 
barred, but I differ as to the ground on which I arrive at that 
conclusion. This case is very far from being a sinple transaction 
of a loan of money and payment of interest thereon by the 

(1) 1 C. M. and E-, p. 252. (3) 6 B. and C, 603. 

(2) In Hurst r. Parker, I B. and A. 92. (4) Ibid., p. 609, 
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borrower* The documents evidencing the loan in this case 
place the lender of the money in the position of a secured creditor, 
in fact of a trustee and manager of the propei-ty. In my opinion, 
therefore, the law of limitation does not apply at all. I may 
however, state that I think that the new law of limitation cannot 
be construed to confer a new right of suit. The old notion 
was that the right never could die, and that notion dates 
from the time of Lord Coke upwards. The law has altered 
much, and, without going into the history of the changes. 
I may say that the wholesome rule has been substituted 
that where the right is dead, all is dead and gone. I think that 
the old law of limitation would have barred this suit, and that 
the new law does not revive a right once barred. Though we 
decide on different grounds, we agree in the result arrived at. 
This Special Appeal must be dismissed, and the decree of the 
lower Appellate Court; must be modified by turning it into a 
judgment for the full amount claimed with costs throughout. 

Special Appeal dismissed. 

Note. — I am indebted to my learned friend Mr. Shephard for the following 
translated extract from Von Savigny's Syst., Vol. 5, p. 311, Sees. 241, 242. 
'* As soon as the action for the principal is. lost by limitation, the actions for all 
back interest are therewith also barred even when the latter have arisen 
quite recently. The reason of this apparent anomaly hes in the accessoiy 
character of interest, with which character the prosecution of a claim for 
interest, after that far principal is gone, would be inconsistent. In addition, 
there is the more practical reason that in the case of <lebts particularly, 
limitation rests on a presumption of their satisfaction, and if in fact satisfactiMi 
has taken place, it follows that all further claim for interest is g^one^'^^JEditor 
Madras Law Meporter. 
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^hc ligh Court of S^nltas. 



APPELLATE JURISDICTION. 
Present:— Sir W. Moroan, C. J., and Holloway, J. 
Sjpecial Appeal No, 579 of 1876. 

Lakshmi (Defendant) Appellant 

Alagi Meenal. {Plaintiff Respondent. 

Tk§ adopted daughter of a dancing girl cannot niefor a division qfher adoptive 
mother's property. 

The ordinary Sindu law qf adoption and partition are inapplicable to dancing 
women, 

!Per Holloway, J., an adoption of a minor hy a dancing woman is, since the 
passing of the Indian Penal Code, a criminal offence, and no private rights 
can flow out of such a transaction. 

This was a suit to recover the property of plaintiflTs adoptive 

mother which defendant took under an alleged deed of division. 

Plaintiff alleged that she was adopted by defendant, that 
according to Hindoo law and custom existing among dancing 
girls to which class the parties belong, plaintiff is entitled to obtain 
division of the property, that the property Nos. 1 to 14 were 
acquired by Thungam, plaintiff's grandmother, Nos 15 to 22 by 
defendant with the aid of family property, and 23 to 45 by the 
plaintiff, that the dancing mirassy in the Mantapady of Mudoo- 
lamier and others in the Minatchy Covil was acquired by plaintiffs 
grand-mother Thungum, that owing to misunderstandings between 
plaintiff and defendant, the latter to the prejudice of the former 
alienated a portion of the family property and that defendant 
refused to give plaintiff her share of property ; hence this action. 

Defendant pleaded that plaintiff's claim is not sustainable 
in law, that the property Nos. 1 to 45 and the mirassj' were 
acquired by defendant herself, that Nos. 5 to 8, 15 to 18, and No. 
2 are in defendant's possession, that according to the custom 
among dancing girls, if a girl is adopted she should act up 
to the orders of her adoptive mother during her life; in 
such case alone, the daughter becomes entitled to her property 
after her death, and if the adopted daughter is disobedient she 
forfeits all her right of inheritance and must quit the house ; that 
defendant's first adopted daughter Vencatalutchmy lost all her right 
and left the family owing to her disobedience, that plaintiff. 
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her 2nd adoptive daughter having also misbehaved and disobeyed 
the orders of defendant, she necessarily loses all her rights also. 

The issues were as follows : — 

1st. Whether defendant had adopted Vencatalutchmy. 

2nd. Whether during the lifetime of such adopted daughter 
Vencatalutchmy, plaintiff has been adopted. 

3rd. Whether such adoption of plaintiff is valid in law. 

4th. Whether plaintiff is entitled to share with defendant 
during the letter's lifetime. 

5th. Whetlier plaintiff has misbehaved. 

6th. Whether such behaviour disentitled her to share in the 
property. 

7th. Are all or any of the property the self-acquisition of the 
defendant. 

8th. Whether defendant is estopped from questioning the 
plaintiffs adoption. 

The District Munsiff of Madura's judgment was as follows : — 

" The defendant is the adoptive mother of the plaintiff. She 
admits plaintiff's adoption but pleads she had another adopted 
daughter Vencatalutchmy alive, when she adopted plaintiff, and 
therefore plaintiff's adoption is invalid. Plaintiff denies Vencata- 
lutchmy being defendant's adopted daughter but she was a 
fostered girl called Valapu Saray. Plaintiff's 2nd, 4th, 6th 
and 8th witnesses depose that Vencatalutchmy was a fostered 
daughter. Had defendant, as she now says, really adopted 
Vencatalutchmy, she might not have had any reason to make 
a second adoption. Defendant argues that the said Vencata- 
lutchmy was guilty of disobedience towards her which compelled 
her to make a second adoption. In the first place I do not 
think that any disobedience of defendant's orders would have 
rendered Vencatalutchmy's adoption invalid unless the disobedience 
is of such a nature as to entail loss of caste. Vencatalutchmy is not 
shown to have so misbehaved. On the other hand, she was present, 
as the evidence shows, when plaintiff was adopted, and took an active 
part in the ceremonies, assisting defendant. Had she really been 
adopted and her bad conduct rendered her adoption null and void 
and necessitated a second adoption, certainly she would not have 
been allowed to be present on the occasion, nor would she have 
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been quiet witnessing such ceremony. Even after the plaintiflf's 
adoption, Vencatalutchmy was allowed to remain in the house. 
Under these circumstances I consider Vencatalutchmy was a fostered 
girl and not an adopted daughter of defendant. 

" The 1st, 2nd and 3rd issues are therefore found for plaintiff. 

" As the caste to which the parties belong is governed by the 
rules of partition under Hindu Law, it follows that a daughter 
is entitled to claim from her mother a share in the family property 
as a son would do from a father in ordinary cases. Defendant, 
and several of her witnesses, state that according to the custom 
prevailing in the dancing girl's caste, a daughter is not entitled to 
divide with her mother during the latter's lifetime, but this allega- 
tion is quite inconsistent with the plainf rules of Hindu Law, aiid 
natural justice. A daughter of the plaintiff's age and training 
will be generally acquiring money, and is she to be deprived of her 
share? Some of the plaintifl'^s witnesses also say that such 
division obtains in the dancing girl's caste, and document A proves 
that such division takes place. The 4th issue is found for plaintiff. 

"As regards the 5th issue I have to observe that plaintiff is 

not guilty of any misbehaviour I therefore find the 

5th and 6th issues for plaintiff. 

" TJie land and house in question Nos. 1 and 2 are admitted, 
and shewn in evidence, to have been acquired by defendant's 
mother, plaintiff's grandmother, Thungam, who died very lately. 
Plaintiff's witnesses prove that Thungam was wealthy, and that 
there were several others in her house besides the defendant who 
were acquiring money. Defendant herself admits that she did not 
know how to dance and sing which are the essential qualifications 
for their class. It is also shown in evidence that plaintiff is a 
first rate songstress and dancer and that she was in the habit 
of acquiring money which went into the hands of defendant, and all 
the jewels in defendant's possession are common to both." 

By the decree the plaintiff obtained Rs, 221-8-0 and properties 
1 and 2. 

'* As drfendant does not know to dance and sing, which are 
necessarily required for rendering service in the Mantapadies in the 
Covil, and as plaintiff is competent to hold those mira^sis which are 
ancestral property, the plaintiff is adjudged to hold them, but 
giving a share to defendant from the income." 

46 
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From this decree the defendant appealed. 

The judgment of the District Court of Madura was as follows :— 

"The object of plaintiff in Original Suit No. 174 of 1873 in 
the Madura District Munsifs Court was to compel defendant to 
" divide" and to make over to plaintiff a moiety of the real and 
personal property which she, standing in loco mcUria to plaintiff, 
possesses ; and further to obtain a decree declaring plaintiffs right 
to an alleged dancing mirassi to the exclusion of defendant. 

" Plaintiff claims to be the adopted daughter of defendant. 
That the adoption took place is admitted, but defendant pleads (1) 
that it was void ab initio by reason of a prior adoption of another 
girl, and (2) that even if it had been valid originally it had been 
cancelled by the fact of plaintiff's disobedience to defendant The 
prior adoption is denied by plaintiff who alleges that the girl who 
is put forward as the subject of it stood in a different relation, 
which the Munsif describes as that of foster-daughter. The 
admitted adoption of plaintiff, the presence of the so-caUed foster- 
daughter at the ceremony, and other circumstances, seem to justify 
the Munsif in deciding that the plaintiff alone was duly adopted 
by the defendant. As to the alleged disobedience the Munsif does 
not go into the question of law or usage, but finds the fact that 
the plaintiff is not alleged to have failed in reasonable obedience to 
defendant. The alleged act of rebellion was the plaintiff's refusal 
to part company with a man into whose keeping she had gone at 
defendant's orders. I shall take this as the Munsif has left it. 
Another contention by defendant is that among Dasis a daughter 
is not entitled to compel division by a mother during the latter s 
lifetime. This alleged exception to the general rule of Hindu law, 
was not proved below and has not been proved here. I mean that 
neither before the Munsif nor before me has any authority been 
quoted. A number of dancing girls spoke to the existence of this 
caste-practice before the Munsif, which (aic) he (in my opinion 
rightly) discredited. 

" The question of whether certain items of the property had 
been acquired by the plaintiff was disposed of in the affirmative by 
the Munsif, and I do not see any ground for a contrary conclusion. 
The gains of a prostitute may be considered as made with the aid 
of her personal adornments, jewels and clothes, which were in the 
present case maternal property when the career of prostitution 
was entered upon. 
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" The Munsif has awarded to plaintiff the exclusive right, as 
against defendant, to the alleged mirassi on the sole gi-ound of the 
latter's physical unfitness for the duty. This I think is bearing 
too hardly on the defendant. A gener^ division of property taking 
place between the women against defendant s wiU, it does not seem 
lair to give exclusive enjoyment of one source of emolument 
to plaintiff. I shall modify the Munsif s decree by ordering the 
equal enjoyment by the parties of the emoluments of this allied 
mirassi, leaving them to arrange as they think fit for the perform* 
ance of the duties. There is no reason why defendant should not 
vicariously discharge her share of the duty. As the existence of 
the mii*assi is traversed, I emphasize the cireumstance that this part 
of the decree is strictly inter partes. In all other respects the decree 
is aflBirmed. The parties to the appeal to bear their own costs." 

From this decree the defendant appealed to the High Court on 
the following grounds : — 

1. The plaintiff is not entitled by the usages of the dancing 
girl caste to claim partition* of her adoptive mother's property 
during the latter's lifetime. 

2. The custom of the caste in this respect w^ abundantly 
proved, and the Lower Com-ts erred in discrediting the evidence on 
this point wholesale. 

3. There was no proper inquiry by the Lower Courts whether 
. the property in the possession of defendant was ancestral or self- 
acquired. 

Mr. Handley for the appellant. Both Courts assume that the 
case is governed by the ordinary Hindu law, and the daughter of a 
dancing woman h€^ a right to claim a partition as a son would 
under that law. This is an utterly unfoimded assumption. Tt is 
for the plaintiff to prove that the effect of her adoption is to givo 
her a right to partition. There is really no principle upon which 
she has such a right. Kamdkshi v. NagaralhnumW does not lay 
down that she has any such rights. 

Mr. Tarrant for the Respondents. Adoptions of females by 
dancing girls are valid and have been recognised by this Court. 
Chalakonda Alastmi v. Chalakonda RatnAchalamW 1 Norton's 
L. C. in H. L. p. 77 ; Str. Man. Sees. 103, 104. Kamakshi Naga- 
rathnumO) seems to show that it was considered that the ordinary 

(1) 5 Madras H. 0. Bcp., p, 101. (2) 2 Madras H. G. Bep., p. 56. 
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Hindu Law applied, and that consequently the adopted daughter 
could claim a division in the mother's lifetime. In this case the 
Lower Courts have found as a fact that the defendants had 
failed to prove an alleged exception to the general law set up 
by them, viz. " that among Dasis, a daughter is not entitled to 
compel division by a mother during the latter's lifetime." The 
Court of first instance went further, and found that some of 
plaintiff's witnesses had spoken to such a division obtaining among 
dancing girls, and that the document in the snit proved that such 
a division had formerly taken place in this family. Chalakonda 
Alasani v. Chalalconda EatnachcdamW followed by Kaviakshi 
v. Nagarathnumi!^) showed that the immoral source of such pro- 
perty would not prevent the Court from going into the case. 

Car. adv, vult 
When the case came on again for hearing on the 24th 

January. 

Mr. Handley referred to Morley's Digest, p. 133, and Str. Man. 

(Edn. of 1863) p. 29, Sec. 116. 

Mr. Tarrant pointed out that in an earlier edition of Strange's 

Manual this section did not appear, and contended that it was 

unsupported by authority. 

[HoUpway J. — These adoptions appear to be contrary to the 
Criminal law.] 

This Lordships delivered the following 

Judgments I — 2Aih January 1877. 

Sir W. Morgan, C. J.— A person who comes forward found- 
ing his right on the Hindu law of adoption and partition, 
and shows that, so far from being a member of an undivided 
Hindu family, she is a dancing girl, puts herself at once out of 
Court, as she faila to show that she comes under the ordinary 
Hindu law which is utterly inapplicable to such as she is. I am 
inclined to think, though it is unnecessary to decide the point in 
the present case, that, if any law be applicable to such women, it 
is something in the nature of the law applicable to endowments, 
that is that the enquiry should be as to the nature of the original 
endowment, the order of succession, &c. We may, however, 
safely say that this case is quite beyond the ordinary Hindu Law 
of adoption and inheritance. 

(1) 2 Madras H. C. Eep., p. 56. (2) 6 Madras H. C. Rep., p. 161. 
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Hollow AY, J. — I feel great difl&culty in finding the principle 
on which to dispose of such cases as the present, where the 
transaction is dtsnounced by the Criminal law. The authorities 
on the law of adoption, which have been cited, count for nothing. 
There are as many one way as the other. The Hindu Law is 
too frequently applied to persons ia whom it is utterly inapplicable, 
as for instance to the case of an adoption by a dancing girl. I am of 
opinion that since the passing of the Indian Penal Code, and the 
decisions of this Court thereon, such an adoption is a criminal 
ofiFence, as being in fact a decoying a minor for the purposes of 
prositution. We cannot ignore the fact that such an adoption by a 
dancing girl of a minor, and the registration of such adop- 
tion in a pagoda, is merely in order that such minor may be 
brought up for the purposes of prostitution. No rights can be based 
upon such a transaction. That no private rights can flow out 
of a transaction which transgresses a statute is a very elementary 
principle of law indeed. The decision must be reversed. 

Ajypeal allowed. 
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ACQUTTTAIi. Pac«. 

iSee Be VISION. ... ... ... ... ... ... 51 

ACT 18 OP 1850. {Protection of Judicial officers.) 

A belief based on no probable or planslble ground and arrived at 
inconsiderately, and without due enquiry cannot be considered a 
bona fide belief under Act 18 of 1850... ... ... ... 161 

ACT 8 OF 1859. {Civil Procedure Code.) 

Section 7. — A widow suing to recover her husband's share of the family 
property must do so by means of one suit though the property 
may be in the hands of different persons. If not, S- 7 of the Civil 
Procedure Code will bar her ... ... .., ... 325 

Section 170. — The Court ought not generally to proceed to pass a 
decree under S- 170 of the Civil Procedure Code without any 
evidence whatever before it ; but where the defendant admits a 
portion of the claim, the Appellate Court will not generally 
interfere ... ... ... ... ... ... ... 108 

Section 229. — Where a Judge, who could only have been proceeding 
under this section, did not comply with its provisions — his order 
is subject to appeal and correction ... ... ... ... 15 

Section 236. — A notice under this section, not to pay a debt until 
further notice, ceases to have effect when the execution proceed- 
ings are struck off the file. Quaere, whether the word " debt" 
in this section does not mean a definite, ascertained debt ... £95 

Section 327. — With regard to the question of jurisdiction, an applica* 
tion to file an award under this section is governed by the same 
rules as an ordinary suit. The whole matter involved in the suit, 
and not merely the amount actually in dispute, is the criterion of 
the Court's pecuniary jurisdiction, a decree in the terms of an 
award by arbitration must be construed according to the intention 
of the parties ... ... ... ... ... ... 20O 

ACT 9 OP 1869. {Forfeited property.) 

A suit to recover property attached as belonging to a rebel must be 
brought within one year after attachment under this Act ,.• 340 

ACT 14 OF 1859. {Limitation.) 

See Limitation. ... ... ... ... ... ... 351 

ACT 45 OP 1860. {Indian Penal Code.) 

Section 214. — ^Whenever the words " voluntarily," " intentionally," 
•* fradulently," " dishonestly," or others, whose definition involves 
a particxdar intention, enter along with a specified act into the 
description of an offencoi the offence not being one irrespective 
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Page, 
of the intention is not one wLich the exception to this section by 
itself allows to be compounded. The offence, to admit of com- 
promise, must be one in this sense irrespective of the intention ; 
and it must be one for which a civil action may be brought at the 
option of the person injured, instead of criminal proceedings. 
The offence of voluntarily causing grievous hurt cannot accordingly 
be compounded ... ... ... ... ... ... 116 

Section 216. — To constitute the offence of harbouring under this sec- 
tion the original offence must have been cognisable under the 
Indian Penal Code and where the offence was committed out of 
the British Territory, there can be no harbouring of it ... 149 

ACT 23 OP 1861. (Civil Procedure Code, Amendment Act.) 

Section 11. — When propeiiy neither asked for in the plaint nor given 
by the decree is made over in execution, a regular suit does not lie 
to recover H, but the matter must be settled by appeal under this 
section ,„ ... ... ... ... ... ... 215 

Section 35. — A review ought not to be granted simply because the 
Judge granting it considers that he would have come to a different 
conclusion upon the same evidence. If a review is improperly 
granted in cases where there is no special appeal to the High 
Court, the High Court may interfere under this section 340 

An improper exercise of power within the juiisdiction cf a lower 
court is no groiind for the High Court's interference under this 
section ... ... ... ... ... ... ... 220 

ACT e OP 1863, (Madras.) {Madrat Education Act,) 

The Collector's adjudication under this Act is final, and cannot be 
questioned by any civil tribunal in matters where the Collector 
has jurisdiction; but before adjudicating in any judicial proceed- 
ing notice should always be given to the opposite party unless 
specially dispensed with by statute ... ... ... ... 161 

ACT 8 OP 1865, (Madras.) (Rent Recovery Act.) 

The question whether a Zemindar can enhance the rent of lands grant- 
ed at a favorable rent by a previous Zemindar cannot be tried 
summarily under this Act, but should form the subject of a 
regular suit ... ... ... ... ... ... 21 

A petition sent by post is not a plaint within the meaning of section 50. 
The .provisions of section 69 do not prevent an Appellate Court 
from interfering where the Collector acts without jurisdiction ... 204 

Where a preliminary question has to be determined before a party 
can raise the question of tenancy, then the provisions of this Act 
and the summary procedure laid down therein do not apply ... 212 

The Limitation Act 9 of 1871 does not extend the time for appealing 
prescribed by ^ec^ion 69 of this Act. ... ... . ••• ...271 

ACT 9 OP 1867, (Madras.) (Municipal Act.) 

A suit lies in a Civil Court for the recovery of profession tax under 
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Page. 
this Act. Registration nader section 57 is not a condition 
precedent to the right to sue ... ... ... ... 42 

The period of limitation for a suit of this nature is 6 years... ... 42 

A Company trading in Madras is liable to tax, though it has its 
principal office in another Country ... ... ... ... 42 

ACT 8 OP 1871, (Madras.) (Towns Improvement.) 

A civil suit will lie for the recovery of profession tax illegally collected 
under this Act ... ... ... ... ... ...234 

To justify the imposfition of any tax under this Act, the tax itself must 
have been legally in existence before the commencement of the 
official year ... ... ... ... ... ... 234 

Sections 58-61. — The provisions of these sections are not to be 
construed as mere directions for the pi rpose of enforcing the 
collection of the tax, but should be strictly followed before the 
imposition of the tax can become legal ... ... ... 234 

Section 85. — This section applies only where the original imposition of 
the tax is legal and there is only a question as to the rate ... 234 

ACT 9 OP 1871. (Limitation) 

The provisions of this Act apply to the execution of decrees obtained 
before the passing of the Act ... ... ... ... 144 

An application to have the effect of keeping a decree in force mudt be 
made to the Court executing the decree, and no other Court, even 
though it be an Appellate Court with reference to the ooo 
executing the decree ... ... ... ... ... 144 

This Act does not extend the time for appealing prescribed by Madras 
Act 8 of 1865, section 69 ... ... ... ... ...271 

An application for the partial execution of a joint decree by one of 
the decree holders is not an application according to law and 
consequently has not the efiTect of keeping the decree in force ... 309 

Where tlie causes of action are different section 15 is inapplicable ... 329 

Where an application for the purpose of keeping a decree alive is 
dismissed on non-payment of batta for service of process on the 
defendant that circumstance would not invalidate its effect of 
keeping the decree alive ; what is required is that it should be 
such an application as is contemplated by the article; if the 
courts below find it to be a bona fide proceeding, the High Court 
will accept such finding ... ... ... ... ... 337 

See Administbatob Gkmbral ... ... ... 343 

ACT 10 OP 1878. (Oaths' Act ) 

Sections 8-10. — To be binding on' the parties, the agreement under this 
Act must be absolutely voluntary ... ... „. ... 22 

Where the oath has to be made out of Court, the Commissioner 
must record the " evidence of the person to be sworn, or affirmed 
and return it into Court" ,., ... ... ,., .., 22 
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Fer Kcman, J. — In the case of ancestral property an agreement by 

a father under this Act does not bind his sons ... ... ... 22 

ADMINI8TRATOB GBNBBAIi. 

Like any other Administrator, the Administrator General may pay a 
just debt barred by the Limitation Act, and the fact that ho 
takes a benefit by the payment does not affect the question ... 343 

ADMISSIONa 

Admissions made by the Collector that certain property belongs to a 
particular individual cannot bind the Government, for they ai*o 
not within the scope of his authority as the agent of Government... 340 

ADOPTION. 

The adoption by a Sudra of a mother's sister's son is valid ... ... 7 

The ordinary Hindu Law of adoption and partition aro inapplicable 

to dancing women ... ... ... ... ... ... 357 

Pe/* Holloway, J. — An adoption of a minor by a dancing women is, 

since the passing of the Indian Penal Code, a criminal offence, and 

no private rights can flow out of such a transaction ... ... 357 

See Declabatory Suit ... ... ... ... ... 258 

Division ... ... ... ... ... ... ... 357 

GUABDIANBHIF ... ... ... ... ... ... 95 

• 
AGENT. 

5ee Principal and Aoent ... ... ... ... ... 242 

AGBEEMENT. 

^e Limitation* ... ... ... ... ... ... 351 

AMENDMENT. 

A plaint may be amended oTen at the final hearing, provided the 
amendment does not materially alter the cause of action, and 
take the defendant by surprise as to tho way in which he is 
to meet the case ... ,., ... ... ... ... 106 

ANCESTRAL PROPERTY. 

Under the Mitakshara and Mayukha, the son takes a vested interest 
in ancestral estate at his birth. But that interest is subject to 
the liability of that estate for tho debts of his father and 
grandfather ... ... ... ... ... ... 304 

Tho ancestral property of a Hindu father may be sold either by 
himself or by a Civil Court having jurisdiction, in satisfaction of 
his debts, not contracted for illegal or immoral purposes, and 
such sale will bind sons in esse at tho time of the sale ... ... 304 

APPEAL. 

An appeal lies from an order passed by a Judge in Chambers^ having 
a final effect ... ... ... ... ... ... 36 

An Appellate Court will not generally interfere in matters within the 
discretion of a subordinate tribunal, but such discretion ou^ht to 
to be exercised on reasonable principles ... ... ... 36 

47 
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There ia no appeal against an order to execute a decree in favor of a 
transferee or assignee, nor when one Judge has ordered execu- 
tion in such a case, can another Judge who succeed him 
review his order ... ... ... ... ... ...138 

See Act 8 OF 1859 ... 15 

Act 23 OP 1861 215,140,220 

Costs 96,101 

ARBITBATION. 

Where a suit is struck off the file on the parties agreeing to go to 
arbitration it cannot be restored again ... ... ... 288 

Any other suit in respect of the same matter should be either based 
upon the award, or should be in the form of an action for damages 
for refusing to go to arbitration ... ... ... ...288 

ARKBAB8 OF MAINTEXfANCE. 

5ce Maixtenancb ... ... ... ... ... 247,335 

ATTACHMENT. 

Sec Act 9 OF 1859 ... ... ... ...340 

AWABD. 

/See Act 8 of 1859 ... ... ... ... ... ..,200 

Abbitbation .. ... ... ... ... ... 288 

B 

BABDACHEIiliUM. 

See GoDAvEEY District ... ,„ ... ... ... 293 

BIIiI. OF EXCHAIQ^GE. 

There should be no uncertainty about the payee of a Bill of Exchange, 
and if there be, the Bill is void ... ... ... ...102 

BONA FIDES. 

iSee Act 18 OP 1850 ... ... ,., ... ... ...161 

BOND. 

A right of action does not arise on a bond before the expiry of the 
period specified in it for payment of the money by the mere fact 
of the person executing denying execution of it ... ,.. 112 



cau8:b of action. 

See Bond ... ... ... ... ... ... ... 112 

A plaintiff is bound to brmg forward all tho evidence in sup- 
port of the legal relation that he seeks to enforce ... ... 218 

The mere fact of a suit being brought upon a new document evidencing 
this relation does not constitute a new cause of action.... ... 218 

CHEATING. 

In a charge of cheating, whether the circumstances proved show an orig- 
inal intention to cheat or not, is a question of fact for the con- 
sidera Hon of the Courts below ... .., ... ...206 



Digiti 



zed by Google 



GENERAL LNDKX. 369 



CIVHi PROCBDXJKE CODE. Page. 

See Act 8 of 1859 
CIVUi SUIT. 

5ee Act 3 OF 1871 ...234 

COLLECTOR. 

/See Act 9 OF 1859 ...340 

JUEISDICTION ... ... ... ... ... ... 161 

COMMISSIONER. 

A Commissioner ought not to bo allowed to take evidence on matters 
which should be directly gone into by the Judge, but where such 
evidence is accepted and discussed upon. in the Court below, the 
objection cannot be taken in the Appellate Court ... ... 273 

CONTRACT. 

The defendant, a cofiTee merchant, contracted with the defendant, a 
coffee broker, that the latter should supply him with coffee at 
a certain price and receive a commission for the same, the price of 
coffee being paid on delivery. In an action for damages for breach 
of Contract on the defendant's part by his neglecting to supply the 
plaintiff* with funds 

j5eW— That mere negociations by the plaintiff" with sellers of coffee 
to take it at a certain price did not constitute such a fulfilment 
of his part of the contract as to entitle him to damages. 

Qa^PTO— Whether the plaintiff* could be considered as having fulfilled 
his contract if he purchased coffee at a price higher than the 
stipulated one and paid the diff*erence from his cpmmission ... 67 

If a man who is obliged on the happening of a certain condition 
fraudulently prevents it from being fulfilled, he is liable as if the 
condition had been fulfilled ... ... ... ... ... 67 

A contract not to carry on certain business within 800 miles of Madras 
cannot be enforced in India though made into England... ... 154 

The validity of a contract is to be determined generaUy by the law of 
the place where it is made, but this rule is subject to certain ex- 
ceptions ... ,., ••• ... ... ... ... 154 

cosTa 

A mortgagee in a redemption suit should be allowed his costs unless he 
is guilty of gross misconduct ... ... ... ... ... 96 

The deposit on account of costs, Ac, by an appellant to the Privy Council 
need not be made during the vacation though the period may expire 
before then .., ... ... ... ... ..« lOI 

Though this deposit is not made in liie proper form within time, still, 
if the appellant has done all that he can to comply with the provision 
of the law, he will be allowed to prosecute his appeal ... ,., 101 

D 

DAMAGES. 

An action for damages for wrongful attachment cannot be maintained 
unless the defendant has fraudulently set the law in motion ,„ 47 
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PiRe. 
See Act 6 0¥ 1863 ... ... ... ... ... ...161 

Spbcipic Pebfoemance ... ... ... ... ... 127 

DANCING GIRL. 

See Adoption... ••• ... ... ... ... ... 357 

DEBT. 

Sec ^Bivisiov ... ... ... ..i ... ... ... 357 

Act 8 OF 1859 295 

Ancij;8tral Property ... •», ... ... ...304 

dbcijAbatoby suits. 

A declaratory decree ought not to be made unless the plaintiff would 
be entitled to substantial relief if be asked for it ... ... 1 

The declaration sought should not be out of all proportion to the sub* 
stantial relief which could be granted ... ... ... 1 

The words of the Oivil Procedure Code section 15 are borrowed verba- 
tim from the English statute 15 and IG Yict., c. 86 s. 50 and must 
be construed in the same way ... ... ... ... 5 

A person in possession of property may bring a suit for a declaration 
of his title thereto if he be disturbed in his possession by another 
person asserting his right to the same ... •.. .„ 41 

A declaratory suit may be brought by a person in possession where the 
property of which he is in possession is sold as being liable on account 
of a mortgage made by the previous owner of it, and there is a 
formal deUrery of it to the purchaser... ... .., ... 105 

A reversioner may bring a declaratory suit against a widow and her 
alienees when she commits acts of waste, but a plaintiff in such a 
suit cannot entitle himself to any decree by merely alleging a sale 
of a portion of the property in the widow's hands ... ... 211 

A widow in possession cannot bring a declaratory suit to set aside an 
alleged adoption by her husband ... ... ... ,„ 258 

DECBER 

iS^ Act 8 OP 1859 ... ... ... ... ... ... 108 

Act 9 OF 1871 329,337,144,309 

declabatory suit. 

iS^e Purchaser ... ... ... ... ... ... 133 

Specific Performance ... ... ... ' ... ... 127 

DEPOSIT ON ACCOUNT OP COSTS. 

iS^ Costs •«> ... ••• .•• ... .*• ... 101 
DISCRETION. 

See Appeal ... •.« «•« ••• ••• ••* ... 36 

DISHONESTLY. 

See Act 45 of 1860 .m ..« ••• ft ••• ••• 116 

DIVISION. 

The adopted daughter of a dancing girl cannot sue for a divisicm of her 

adoptive mother's property ... ,., ,„ ... 357 

See Adoption ,.• to ••• ... m. ... 357 
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DURKAST. Page. 

In the case of lands granted on Durkast, there is only a tenancy created 
from year to year which the Collector may put an end to at the 
end of the year, and no action lies to recover tho lands from the 
persons put in possession by the Collector .., ... ... 320 

E 

EJECTMENT. 

Eent being a primary charge upon land, the OiBcial Assignee takes the 
estate of .an Insolvent lessee subject to such charge. If he do not 
elect to take the contract, a suit in ejectment will lie against the 
Insolvent lessee ... ... ... ... ... ... 19 

A .Mirasidar in a Shrotrium village is not entitled to eject his 

Sukavasis for non-payment of Mirasi dues ,„ ... ... 28 

ENDOWMENT. 

i^tfc Execution ... ... ... ... ... ... 87 

ENHANCEMENT. 

5ec Act 8 OP 1865 ... ... ... ... ... ... 12 

SSTOPPEIi. 

jS'ec Standing By ... ... ... ... ... ...300 

EXECUTION. 

The undivided interest of a Hindu co-parcenor in family property is 
not attachable after his death in execution of a personal decree 
obtained against him alone ... ... ... ... ... 63 

A right to the joint management of a Mahomedan endowment cannot 
be sold in execution of a decree ... ... ... ... 87 

iSce Act 23 OF 1861 215 

Act 9 OF 1871 144,309,329,337 

EXECTTTOK. 

Where an Executor misapplies money due to legatees, tho latter stand 
in the position only of ordinary creditors and are not entitled to 
priority of payment out of his property, unless the money is 
capable of being ear-marked ... „. ... ... 225 

EXTRADITION ACT 1872. 

Section 11. — A warrant under this jsection must bo signed by the 
Political Agent, and it is invalid if signed by a Sessions Judge and 
conntersigned by the Political Agent or his Secretary ... 
QuiBre. — Whether the Secretary's signature is enough in all cases 
where tho Agent's signature is wanted ... ... ... I49 

FORGED DOCUMENT. 

Where a suit is based upon a forged document it may be dismissed, 
even though there may be an admission by tho defendant of 
plaintiffs title other than that set up in the document ... 185 

FRAUDULENTLY. 

See Act 45 of 18G0 ••• ..• nt •#• mi ... 116 
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GIFT. Page- 

Under the Mahomedan law a gift by a mother to her daughter need not 
be followed by possession ... ... ... ... ... 47 

A gift by a person of his undivided interest in certain property is valid if 
the property is not susceptible of division ... ... ... 47 

A gift to a minor is valid under Mahomedan law, where the transfer 
of possession on account of the donee is to one in loco parentis ...201a 
GODAVBRY DISTRICT. 

The Rakapully and Badrachellum taluqs form part of the Godavery 
District, but do not come within the jurisdiction of the Sessions 

Judge ... ... ... ... 293 

GUARDIANSHIP. 

The adoptive mother, and not the natural father, is entitled to the 
custody and guardianship of an adopted child ... ... 95 

H 

HARBOURING. 

iSee Act 45 OF 1860 ... ... ... ... ... ...149 

HINDU LAW. 

See Adoption 95^357 

Ancestral Property ... ... ... ,,, 304 

Dancing Gibl ... ... ... ... ... .,^ 357 

Division ... ... ... ... ... ... ... 357 

Execution ... ... ... ... ... .., qs 

Guardianship ... ... ... ... ... ... 95 

Joint Ancestral Business ... ... ... ... 313 

Maintenance .., ... ... ... ... 247,335 

Partition ... ... ... ,„ 76 

I 
INDIAN PENAL CODE. 

See Act 45 or 1860. 
INSOLVENT LESSEE. 

5€c Ejectment ... ... ... ... ... ... 19 

INTENTIONALLY. 

See Act 45 OF 1860 ... ...116 

INTEREST. 

See Limitation - ... ... ,„ •.. ... ... 351 



JOINT ANCESTRAL BUSINESS. 

A joint family property acquired and maintained by the profits of 
trade is subject to all the liabilities of that trade ..; ••. 313 

JUDICIAL OFFICERS. 

See Act 18 op 1850 ... ,., 161 
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In a suit asking for a declaration that an idol liad a right to bo carried 
to another idol and to receive certain honors^ and offerings. 

Held. — That there being no allegation of any obstruction of any 
right of passage, the suit was not of a civil nature and not cogni- 
sable in a Civil Court ... ... ... ... ... 80 

JETeW.— Also that a Magistrate's decision punishing one sect of 
Brahmins for carrying their idol with certain marks was not 
open to revision in a civil suit ... ... ... ... 80 

Qucere, — Per Holloway J., whether the decisions on the subject of the 
jurisdiction of the civil courts on matters connected with religious 
observances are correct. The word *' civil" as used in the code is 
not opposed to " Ecclesiastical," and •* rights of a civil nature" 
mean 'rights vested in the citizen and which fall within the 
domain of private and not public law." Money, or money's worth, 
is no ingredient in such a right ... ... ... ... 80 

Held (Sir W. Morgan, C J. dissenting) that the High Court of Madras 
has original jurisdiction in respect of wrongful acts done by the 
Collector of Sea-Customs in- epite of the provisions of Reg. 
9 of 1803 ... ... ... ' 161 

The Collector's^ adjudication under Act 6 of 1863 is final, and cannot 
be questioned bj' any civil tribunal in matters where the Collector 
has jurisdiction ; but before adjudicating m any judicial proceed- 
ing, notice should always be given to the opposito party unless 
specially dispensed with by statute ... ... ... ... 161 

The mere fact of a suit being brought ti enforce a lien on property 
outside the original jurisdiction of the High Court does not take 
away its jurisdiction provided the defendant is permanently resi- 
dent within the limits, and the obligation creating the lien arises 
also within the jurisdiction. The circumstance that the obliga- 
tion does not arise from express contract but from the facts of 
the case does not make any difference ... ... ... 300 

See Act 8 op 1859 200 

Small Cause Court ... ..i ... ... ... 78 

K 

KARNAVEN. 

In a suit to dismiss a woman from her office of Karnaven on the ground 
of mismanagement, held^ that under the circumstances, there was 
not such evidence of mismanagement as to set the Court in njotion. 
JPer Holloway, J. — Any one act of misfeasance is not enough to 
render a Kamaven liable to dissmissal. There must be evidence 
of such a course of conduct on his part as makes the Court sup- 
pose that the continuance of the person in his office will defeat tho 
objects of the tarwad ,,, ... ... ... ... 130 
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LEGATEES. Pape. 

See ExKCUTOR ... ... ... ... ... ... 225 

Official Assignee ... ... ... ... ... 225 

IiIBEL. 

Petitions to a Judge, trying a cose, put in by persons interested in the 
subject-matter of tlie suit thougb tbey are not made actual 
parties, are privileged, and any statements contained therein 
cannot form a ground f jr an action of libel unless malice in fact is 
proved ... ... ... ... ... ... ... 276 

IiIEN. 

The lien arising on tlic lodgment of title deeds on account of a general 
balance due to a firm is unafTected by a change in the constitution 
of that firm where there has been a continuation of the business 
and the dealings are on the footing of the old securities ... 26 

Sei Maintknancji. ... ... ... ... ... ... 247 

LIMITATION. 

In a suit for the redemption of a mortgage about a hundred years 
old. alleged to have been kept alive by ambiguous admissions, the 
. person in possession as purchaser from the representatives of the 
original mortgagee need not give evidence of his purchase, its 
•• bona fides" and the payment of consideration, in order to avail 
himself of the plea of 12 years limitation ... ... ... 33 

The period of limitation for suits for the recovery of a tax under 
Municipal Act 9 of 1867, is 6 years ... ... ... ... ^2 

A person claiming the benefit of Section 11 of Act 14 of 1859 (s. 7 of 
Act 9 of 1871) owing to minority need not wait to bring his suit till 
his minority ceases ; his guardian may sue on his account 
whilst the disability of infancy continues though the suit might 
be barred but for his being a minor .. ... ... ... 61 

The provisions of the new Limitation A ct 9 of 1871 apply to the execu- 
tion of decrees obtained before the passing of the Act ... ... 144 

Where a decree for maintenance obtained in 1851 by a widow remained 
unexecuted from 1866 for a period of more than 3 years, and then 
application was made to recover the same up to the end of 1875, 
held, that the claim was barred, and that the decree could not be 
executed even as regards the period not barred by the Law of 
Limitation ... ... ' ... ... ... ... 257 

S'uit to recover principal and interest due on an agreement executed 
in 1866. The District Court held that the claim for the principal 
was barred, but not the claim for the interest accruing thereon. 
Jle/d, that in the present case the suit was not barred, 

Per Sir W. Morgan, C, J., because the plaintiff was in the position 
of a secured creditor, and trustee and manager of the property, 

iVr llolloway, J, because Act H of 1S5J) merely barred the action 
not the obligation; that obligation existed 'and came into Miit 
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with the law of the forum. Act 9 of 1871, is applicable and makes 

the period of limitation run from the last payment of interest ... 351 
Held also, that when the claim to principal is barred, the claim to 

interest thereon is equally barred ... ... ... ... 351 

iSetf Act 9 OF 1867 , 42 

Act 9 OF 3871. 

Maintenanck ... ... ... „. .„ ... 335 

LODGMENT OP TITLE DEEDS, 

iSeeLiKN ... ... ... ... ... 26 

M 
MAGISTRATE'S DECISION. 

See Jurisdiction ... ... ... ... ... ... 80 

Rkviston ... ,„ ... ... ... ... 51 

MAHOMED AN LAW. 

iSeeGiVT. „. ... ... ... ... ,..47-207a 

MAINTENANCE. 

The lien of a Hindu widow for maintenance out of the estate of her 
deceased husband is not a charge un that estate in the hands of a 
Ao«aJ?fl?c purchaser irrespective of notice of such lien ... ...247 

A Hindu widow, before she can enforce her charge for maintenance 
against property of her deceased husband in the hands of a pur- 
chaser from his heir, must show that there is no property of the 
deceased in the hands of the heir ... ... ... ...247 

Debts contracted by a Hindu take precedence of his widow's claim for 
maintenance, and semble, that if a portion of his property is sold 
after his death to pay such debts, the widow cannot enforce her 
charge for maintenance against such property in the hands of the 
purchaser... .„ ... ... ... ... ... 247 

Qutere. — Whether a Hindu widow, by obtaining against her husband's 
heir a personal decree for maintenance unaccompanied by any de- 
claration of a charge on the estate, does not lose her charge upon 
the estate. ... ... ... ... ... ... 247 

Maintenance is a charge on the family property firstly in the hands 
of the heir, and then in the hands of alienees... ... ... 335 

Arrears of maintenance can always be recovered for six years, but Courts 

in decreeing such arrears will be guided by equitable principles ... 335 

/Sec Joint An cFSTBAL Business ... ... ... ... 313 

Limitation ... ... ... ... ... ... 3 

MANAGING MEMBER. 

See Sflf Acquisition ... ... ... ... ... 263 

MIRASIDAB. 

iSee Ejectment ... ,„ ... ... ... ... 28 

MONEY LENT. 

See Self Acquisition ... ... ... ... ... 263 

48 
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MOBTGAGB. Pa(?«. 

>Stfc Act 9 OF 1871 33 

Limitation ... ... ... ... ... ... 33 

Redemption Suit ... ... ... ... ... 83 

MOTHER'S SISTER'S SON, 

See Adoption... ... ... .. ... ... ... 7 

MUiriCIPAIi ACT. 

See A€T 9 of 1867 •«• •.« ... ... «.. ... 42 

Limitation ... ... ... ... ... ... 42 

N 
NOTICE. 

See Maintenancb ... ... ... ... ... ... 247 

Principal and Agent ... ... ... ... ... 245 



OATH'S ACT. 

See Act 10 of 1873 ... ... ... ... ... ... 22 

OBSTRUCTION. 

iSee Act 8 OP 1859 
Appeal 
OFFICIAL ASSIGNEE. 

The rights of the Official Assignee stand on a higher footing than 
those of the Insolvent, and it does not follow that the Assignee 
cannot successfully resist a claim because the Insolyent could 
not do so... ... ... ... ... ... ... 225 

See Ejectment ... ... ... ... ... ... 19 

ONUS PROBANDI. 

See Special Appeal ... ... ... ... ... ... 222 

ORDER. 

See Appeal 36, 138 

P 

PARTITION. 

A Hindu father has larger powers of disposition over ancestral move- 
able property than over ancestral immoveable property, but a son 
can claim partition of both species of property from the father ... 76 
PERSONAL DECREE. 

<S^c Execution... ... ... ... ,., ,^, ,.. 63 

Maintenance ... ,„ ... ... ,„ ... 247 

PETITION. 

>S>c Act 8 OP 1865 ... ... ... ... ... ... 204 

Libel ... ... ... ... ... ... 276 

PLAINT. 

/See Amendment ... ,., ,„ ... ... ... 106 

POIiITICAIi AGENT. 

iScc Extradition Act 1872 ... ,., ... ,„ ...149 
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PBINCIPAIj and agent. Page. 

In contractual matters, knowledge of the agent is knowledge of the 
principal, and, if the agent is aware of the existence of an encum- 
brance upon an estate purchased by his principal, the latter is 
affected by such notice ... ... ... ... ...242 

PK i v y couisrciii. 

See Costs ... ... ... ... -. ••• -» 1^1 

PBOFESSION TAX. 

See Act 9 of 1867 ... ... ... ... ... ... ^^ 

Act 3 op 1871 ... 234 

limita.tion ... ... ... ... ... ... 42 

PROTECTION OP JUDICIAI* OPPICEBa 

5^etf Act 18 OF 1850 161 

PITRCHASEIL 

The purchaser, in execution, of a debt takes only the right, title, and 
interest of the creditor at the period c^f the sale, and not at the 
period of the attachment of the debt. If, subsequent to the 
attachment, the creditor's right to recover is extinguished by the 
obtaining of a decred by the debtor against him, the sale of tho 
debt subsequent to the latter decree passes no interest whatever 
to the purchaser ... ... ... ... ... ... 133 

See Maintenance ... ... ... ... ... ... 247 

PUTTAH. 

See Act of 1865 ... ... ... ... ... ... 212 

R 

BAKAPULLY. 

See GoDAVBBT District ' ... ... ... ... ,„ 293 

•RTP.-R1i!T. 

See Act 9 of 1859 ... ... ... ... ... ... 340 

KEDEMPTION SXTTT. 

See Limitation ... i„ ... ... ... ... 33 

BEPEBENCE. * 

See Forged Document ... ... ... ... „, 135 

Kbview ... ... ... ... • ... ... ...135 

BEOISTBATION. 

A document extending a charge upon immoveable property requires 
registration just as much as a document creating a charge „. 96 

BEOUIiATION 26 OP 1802. 

A suit does not lie to compel a Collector to effect a registry in the name 
of the heir of a certain deceased proprietor. Eegulation 26 of 1802 
is only a fiscal regulation, and does not affect rights of property ... 258 
BEaULATION 9 OP 1808. 

Sec Jurisdiction ... ,„ ,„ ,.. ^^^ ^ 2^2 

BEMAND. 

See Special Appeal ... „. ... ... ... ... 221 
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BENT. Paf^e. 

See Act 8 op 1865 .. ►.. ... ... ... ... 12 

Ejectment. ... ..• ... ... ... ... 19 

RES JUDICATA. 

Though the relief sought for in two cases may be different in nature 
owing to certain circumstances having occurred, still, when the title 
sued upon is the same in both and the matter for adjudication is 
substantially the same, the plea of res judicata holds good. The 
failure on plaintiff's part to produce evidence in the first case, and 
a consequent adjudication against him is no argument in hisfaror 
against this plea ... ... ... ... ... ... 90 

BEVBNUE BUTiES. 

Revenue Rules are only guides for the Revenue authorities and do not 
constitute rights of action in Civil Courts ... ... .„ 319 

REVIEW. 

A Review ought not to be granted simply because a Judge differs from 
his predecessor on a point of law ... ... ... ... M 

Where a decision; passed on a Review improperly granted, was reversed 
on appeal, the High Court refused to interfere when such interfer- 
ence would cause an injustice. ... ... ... ... 30 

A District Judge may, after granting a review of his judgment, refer 
the case to the Subordinate Judge for disposal ... ... 135 

See Appeal ... 
REVISION. 

A Judgment of acquittal under the Criminal Plrocedure Code is no bar to 
the exercise by the High Court of its powers of revision under 
section 297 (Act 10 of 1872.) 51 

A Magistrate's decision punishing one sect of Brahmins' lor carrying 

their idol with certain marks is not open to revision in a civil suit 80 

« 

s 

SALE. 

See Ancbsteal PaoPBETY ... ... ... ... ... 304 

Execution ... ,., ... ,., 63,87 

SEIiP-ACQUISITION. 

Property purchased by the managing member of a Hindu family with 
borrowed funds and mortgaged to the lender as security for repay- 
ment should be treated as the self acquisition of the managing 
member ... ... ... ... ,„ .^. ... 263 

SHROTRIUM VXLIiAaE. 

i&c Ejectment ... ... ... ... ... „. 28 

SMAT.T, CAUSE COURT. 

Where tlie substantial question at issue is ono of title, the case is not one 
cognisable by a Small Cause Court. The mode of bringing the case 
before the High Court is by an appeal and not by a reference ... 78 
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SO^NS. Page. 

See Ancestral Peopeett ... ... ... ... ... 304 

Joint Ahcesteal Business ... ... ... „. 313 

SPECIAIi APPEAL. 

In a suifc for the recovery of certain pieces of land, the lower Appellate 
Court gave a decree for the plaintiff as to one of them and 
remanded the suit to the Court of first instance for re-investi- 
gation, as to the other pieces of land, reversing the original 
decree. Held, that a special appeal will not lie against this partial 
judgment, but that the parties must wait till a final decree is 
passed on the result of the investigation by the Court of first 
instance ... ... ... ... ... ... ... 221 

There are certain modes of dealing with the evidence which amount 
to an error in law and form a ground of special appeal. The ^ 
throwing of the onus probandi on the wrong party may some- 
times form a ground of special appeal ... ... ... 222 

SPECIFIC PERPOBMANCE. 

A decree for specific performance and alternative damages ought not 
to be given where the interest of one of the parties in the thing 
which forms the subject-matter of the contract had passed away 
by the intervention of a paramount right. In such a case, when 
the suit is by the vendor, the damages ought to be purely nominal. 127 
STANDING BY. 

Where a person stands by and allows improvements to be made on 
his property by another person by means of loans raised from a 
third person, the person so standing by will be bound to account 
to the person advancing the money in the same manner as he will 
be to the person improving the property ... ... ... 300 

STANOM. 

Every person called a Stanomdar in Malabar cannot be said neces- 
sarily to have only a life interest in Stanom property. To 
entitle a person to put forward this contention, it must be shown 
that the Stanom if of a peculiar nature ... ... ... 72 

Every Stanom of this peculiar nature is liable to be charged far the 
beneficial purposes of the family , . , ... ... ... 72 

STBIKINa OFF THE FUjE. 

See Aebiteation ... ... ... ... ... ... 288 

BITDBA. 

iSfec Adoption ••• ... .►. ... ... ••• 7 

SUKAVASia 

iS^e Ejkctmbnt ... ... ... ... ••• ... 28 

T 
TITIiB. 

See Smill Causi Coubt ,„ ..• •.. ... ... 78 
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TITLE-DEEDS. Page. 

iSf^^LlEN ... ... ,., ... .., ,., ... 2S 

TBUSTEE. 

A trustee cannot excuse himself from his personal responsibillfj by 
saying thab he left everything to be managed by his co-trustee 
and the latter possessed himself of all the funds and misapplied 
them ... ... ... ... ... 27S 

V 
VOLUNTABILY. 

iSee Act 45of1860 ... ... ... ..• ' "... ...116 

w 

WIDOW, 

iS^ee Act 8 of 1869 / 325- 

Declaratory Suit ... ... ... ... 211, 258. 

Joint Ancestral Business ... ... ... ... 313 

Limitation ... ... ... .•. ... ... 257 

MJLtNTBNANCB ... ... ... ... ... 247, 33S 

z 

ZEMINDAlk. 

See Act 8 of 1865 ... ' „. .^ ... ... ... 12 
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